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2. Defense counsel and representative as participants in criminal proceedings in pre-trial investigation.

Pedepar:

1. luceprariito npuCBSIYEHO AOCTIIKEHHIO ITPO6JIeM, TTOB I3aHUX i3 AisITIbHICTIO 3aXMCHUKA Ta MPEICTaBHUKA SIK
YYaCHUKIB KpUMiHaIbHOTO ITPOBA/I’KEHHS Y IOCYJOBOMY PO3CJIifyBaHHi, Ta GOpMyJII0OBaHHS Ha 1OTO OCHOBI
HayKOBO OOI'PYHTOBAHUX MPAKTUYHUX | METOOUYHUX PEKOMEHIalli O[O0 BOOCKOHAIEHHS YMHHOTO KPUMiHAIBHOTO
[IPOLECYaJIbHOTO 3aKOHOJABCTBA i IPAKTUKU MOr0 3aCTOCYBaHH. 3a pe3ysibTaTaMy aHajli3y HayKOBUX JKepel
BCTaHOBJIEHO, 1110 371€61/IbIIOT0 PO3TJIsSIaNNCs OKpeMi MUTAaHHS i3 AislIbHICTIO 3aXMCHUKA Ta IIPeJCTaBHUKA
KpUMiHaJIbHOMY [IPOBaPKEHHi B pamKax YMHHOTO KITK. ABTOpOM [10B€[I€HO, 1110 HEOOXiTHO NEPETJITHYTU iCHYIOUY
KOHIIEILIIIO y4YacCTi 3aXMCHUKA Ta IIPEICTaBHUKA Y KPMMIHAJIbHOMY ITPOBAIKEHHI, KpUTUYHO MiAiATH JO TaKOTO
SIBUILA, SIK MOHOIIOJIi3allisl aABOKATyPU Ta 3alIPONIOHYBATH Y4aCTh Y KPUMiHAJIbHOMY IIPOLIEC] SIK 3aXMCHUKIB Ta
IIpeJCTaBHUKIB KpiM aJBOKATiB TaKOX iHMNKX (paxiBLiB y ranysi npasa. Camy IisiyIbHICTb 00 HalaHHS IPaBOBOI
IOTIOMOTH, IOTPiOHO TpaHCPopmMyBaTH B paMKax KIIK B HisiyIbHICTb 10 HAJAHHIO IPOQECINHOI IPaBHUYOI
IOTIOMOTH, 1110 BiinoBifae nosoxxenHsm Koncruryuii Ykpainu. ITpu ipomy notpedye BIOCKOHAIEHHS IislbHICTb 3

HaJaHHA npodeciiiHoi mpaBHUYOi LOIIOMOrY MOTEPIINIOMY, Y TOMY YUCJIi HEITIOBHOJIITHBOT'O [1J151 BUPiBHIOBAaHHS H1OT0O



IIPOLECYaIbHUX MOXKJIMBOCTEN 3 IPOLeCyaIbHUMU MOXJIMBOCTSIMU TiI03PI0BAHOTr0, 06BMHYBAa4€HOr0. Takox
notpebye persnamenTauii y KIIK HamaHHS BKa3aHOI IOMIOMOTY 3asiBHUKY, B TOMY YKCJIi 6€30I1JIaTHO 32 PaXyHOK
Iep>kaBu. € HEOOXiTHMM BIOCKOHAJIEHHSI MOXJIMBOCTEN HaZlaHHS NpodeciiiHOi MpaBHUYOI TOTTOMOTH TaKOX i1
CBiZIKy B OKpeMux Bumnagkax. Came BiICyTHICTb HaJIEXKHUX ITPOLLECYAJIbHUX MOXJIUBOCTEN M1 HaJlaHHS]
nnpodeciiHOi IPaBHMUYOI JOMOMOTY IOTEPIJIOMY, Y TOMY YHCJIi HEITIOBHOJIITHOMY MTOTEPIIIOMY, 3aBHUKY, CBiIIKY
iz yac KpyuMiHaJabHOTO NMPOBaAKeHHs y pamkax ynHHoro KIIK Ykpainy Ta Heo6XigHICTIO BTiJIeHHS TPOINO3KULIili
OOI'PYHTOBYETHCSI CBOEYACHICTD, aKTYyaJIbHICTb, @ TAKOXK HAYKOBE Ta IPAKTUYHE 3HAYEHHSI IUCEPTALilIHOTO
DOCIiIXeHHs. 3a pe3yJibTaTaMU JOCJiIPKEHHS] aBTOPOM 3alIPOIIOHOBAHO 3 METOIO MTOKPAIIAHHS IPOLECYaIbHOTO
CTaTyCy MOTEPIIiNoro 3060813aTH [li3HaBaya, CJig4oro, MIpoKypopa, CIif4oro Cyaio, Cy L OLiHUTY HasIBHICTb
00CTaBUH, SIKi 1al0Th MiICTaBU BBAXATH, 110 NloTepnisa ¢pisuyHa ocobda NoTpedye 0COOJIMBOrO CTaBIE€HHS Ta 3aXUCTY
y KpUMiHQJIbHOMY [IPOBAPKEHHI. Y BUNAJIKy HEIIOBHOJIITHBOTO [IOTEPIIIIOro NepenodadaeTses, WO BiH NoTpebye
0CO0JIMBOTO CTaBJIEHHS Ta HAJAHHS KBasli(ikoBaHOI IPaBHMUYOI JONIOMOTY B KpDUMiHAJIbHOMY TIPOBAIPKEHHI.
ApryMeHTOBaHO HeOOXigHICTb 3abe3eyeHHsI [10TepIizoro npodeciiiHoo MpaBHUYO0 JOIIOMOr0I0, 10ro IIpaBo Ha
000B’SI3KOBY y4acCTb IIPEACTaBHUKA 6€30IJIaTHO 32 PaXyHOK Jep>KaBH, SIKIO: BiH € HEIIOBHOJIITHBOIO 0CO60I0;
BHACJIiJOK [ICUXIYHUX 49U (i3UYHUX BaJ, HE 30ATHUI IIOBHOIO MipOIO peasi3yBaTy CBOi IPaBa; BU3HAHUN Y
BCTAHOBJIEHOMY 3aKOHOM IIOPSIKY Hellie3MaTHUM Yi OOMEsKeHO Mie3TaTHUM,; [IOTePIIiINi He BOJIOZi€ MOBOIO, SIKOIO
BE€JleThCSI CYLOYMHCTBO; B HAasSIBHOCTI OOI'PYHTOBaHe IIPUIIYIIEHHS], 110 iIHTEepecy 3aKOHHOT'O IIPeJCTaBHUKA
IIOTEPIIJIOro CynepeyarTs 3 iHTepecaMy OTEPIIJIOro; CyioM Oyjie BCTAHOBJIEHO Ta YXBAJIEHO PillleHHS, 10 BAKJIMBI
iHTEpecu NMOTePHiJIOro MOXYTh 3a/IMIIUTUACS HEe3aXUIeHUMH 6e3 rpodeciiiHoi MTPaBHUYOI JOMTOMOTH
IIpeJCTaBHUKA; B pasi BiMOBU IIPOKYypOpa Bif, fiep>KaBHOTO 00BUHYBaYeHHs B cyzi. I1if yac nposeneHHs
IOCJiI)KEHHS OOI'PYHTOBAHO NOTPeby NepenoaunTH, 0 Y pasi 060Bs13K0BOi y4acCTi IPeJCTaBHUKA, SIKIIO
IIpPeICTaBHMKA He 3alIPOLIEHO CaMUM MOTEPIHiIMM ab0 MOTro 3aKOHHUM IIPEACTAaBHUKOM, y4aCTb IIPEICTaBHUKA
3abe3rnevyeThcs JizHaBaueM, CIiIIuM, IPOKYPOPOM, CIITIUM CYLAEI0, CYyOM LUISIXOM BUHECEHHS [TI0CTaHOBH,
000B’sI3KOBOI /1714 BiITIOBIIHOr0 OpranHy (yCTaHOBH), YITOBHOB)XEHOI'O 3aKOHOM Ha HaJlaHHS 6€30I1JIaTHOI TPaBHUYO]
IOTIOMOTH, TPU3HAUUTH afBOKaTa [JIs 3[IiiCHEHHS IPEICTABHULITBA 32 IPM3HAYEHHIM Ta 3a0€3MeYnTH 10ro
npubyTTS y 3a3Ha4Y€Hi y IOCTAHOBI (yxBaJli) 4ac i Micle A4J14 y4acTi y KpUMiHaJIbHOMY IIPOBAIKE€HHI. ABTOPOM
IOBeJ€HO HEeOOXiTHICTh BUBHAYMTH IOBHOBaKE€HHSI IIPE/ICTAaBHUKA 3asIBHUKA, XTO MOXKE OYTU IPEICTaBHUKOM
3as1BHUKA, JOKYMEHTH, SIKUMU MiJTBEPIKYIOTbCS IOBHOBAKEHHS [IPEICTaBHUKA 3aIBHUKA, Or0 IIPOLleCYasIbHi
IIpaBa SIK y9aCHMKA KPUMiHaJIbHOTO MIPOBAJIKEHHSI, 10TO [TPaBO Ha OCKAPsKEHHS pillleHb, Aill 41 6e37iIbHOCTI
crimyoro, Ai3HaBava abo MPOKypopa Iif, Yac JOCYILOBOro po3CiifyBaHHs. 3alIpONIOHOBAHO BU3HAUUTH Y CT. 20 KIIK,
sIK 3acajy 3abe3neyeHHs IpaBa Ha OTPUMaHHS NpodeciiiHoi mpaBHMUYOi JOIIOMOTrY Ta NpaBa Ha 3axXUCT. YYaCHUKU
KPUMiHAJIBHOTO IIPOBA/IKEHHS], @ TAKOK 0COOH, SIKi 6€pyTh Y4aCTb y MPOBAI’)KEHHI MPOLLECYaNbHUX Till y
KpUMiHaJIbHOMY NPOBAJI>KE€HHI, IOBUHHI MaTU ITPaBO Ha OTPUMAaHHS IpodeCiiiHOi MPaBHUYOI JOMOMOTH Ta Ha
3aXUCT, MaTU CBOTO NIPEJCTaBHUKA, ¥ PopMax, sIKi He 3a60pOHEH] 3aKOHOJIaBCTBOM, 32 BiICYTHOCTI B HUX IOCTaTHIX
KOUITIiB Ha CIJIaTy 3aXUCHUKY Ta IIPeJCTaBHUKY BUHArOpoiy, OTPMMAaTH 6€30IJ1aTHY IPaBHUYY JOIIOMOTLY 32

PaxyHOK JiepKaBU.

2. The dissertation is devoted to the study of problems related to the activities of the defense attorney and
representative as participants in criminal proceedings in the pre-trial investigation, and the formulation of
scientifically based practical and methodical recommendations on the improvement of the current criminal
procedural legislation and the practice of its application. According to the results of the analysis of scientific
sources, it was established that, for the most part, separate issues related to the activities of the defense attorney
and representative in criminal proceedings were considered within the framework of the current Code of Criminal
Procedure. The author proved that it is necessary to revise the existing concept of the participation of a defense
attorney and a representative in criminal proceedings, to critically approach such a phenomenon as the
monopolization of the legal profession and to offer participation in the criminal proceedings as defense attorneys
and representatives, in addition to lawyers, as well as other specialists in the field of law. The very activity of
providing legal assistance must be transformed within the framework of the CPC into the activity of providing
professional legal assistance, which corresponds to the provisions of the Constitution of Ukraine. At the same time,



the activity of providing professional legal assistance to the victim, including a minor, needs improvement in order
to equalize his procedural capabilities with the procedural capabilities of the suspect, the accused. Provision of the
specified assistance to the applicant, including free of charge at the expense of the state, also needs to be
regulated in the Criminal Procedure Code. It is necessary to improve the possibilities of providing professional
legal assistance also to witnesses in individual cases. It is the lack of proper procedural opportunities to provide
professional legal assistance to the victim, including the minor victim, the applicant, the witness during criminal
proceedings within the framework of the current Code of Criminal Procedure of Ukraine and the need to
implement the proposals that justify the timeliness, relevance, as well as the scientific and practical significance of
the dissertation research. Based on the results of the research, the author proposed, in order to improve the
procedural status of the victim, to oblige the inquirer, the investigator, the prosecutor, the investigating judge, the
court to assess the presence of circumstances that give reasons to believe that the victimized natural person needs
special treatment and protection in criminal proceedings. In the case of a minor victim, it is assumed that he needs
special treatment and the provision of qualified legal assistance in criminal proceedings. The need to provide the
victim with professional legal assistance, his right to the mandatory participation of a representative free of charge
at the expense of the state, if: he is a minor; due to mental or physical disabilities is unable to fully exercise his
rights; recognized as legally incapacitated or with limited capacity; the victim does not speak the language in
which the proceedings are conducted; there is a reasonable assumption that the interests of the legal
representative of the victim conflict with the interests of the victim; the court will establish and make a decision
that the important interests of the victim may remain unprotected without the professional legal assistance of a
representative; in the case of the prosecutor's refusal of the state prosecution in court. During the research, it was
justified the need to provide that in the case of mandatory participation of a representative, if the representative is
not invited by the victim himself or his legal representative, the participation of the representative is ensured by
the inquirer, investigator, prosecutor, investigating judge, court by issuing a resolution that is mandatory for the
relevant body (institution), authorized by law to provide free legal aid, to appoint a lawyer to provide
representation as assigned and ensure his arrival at the time and place specified in the resolution (decision) to
participate in criminal proceedings. The author proved the need to determine the authority of the applicant's
representative, who can be the applicant's representative, documents confirming the authority of the applicant's
representative, his procedural rights as a participant in criminal proceedings, his right to appeal the decisions,
actions or inaction of the investigator, inquirer or prosecutor during the pre-trial investigation. It is proposed to
define in Art. 20 of the Criminal Procedure Code, as a basis for ensuring the right to receive professional legal
assistance and the right to protection. Participants in criminal proceedings, as well as persons participating in

procedural actions in criminal proceedings,
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