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1.V pucepraniiHOMy OOCIiIKEHH] BIIEPILE Y BITYN3HAHIN UUBUIICTUYHINA JOKTPUHI LOCIIIPKEHO IHCTUTYT
CypOraTHOrO MaTEPUHCTBA Y MiXKHAPOJLHOMY IIPUBATHOMY IIPABi, F€HE3Y IIPABOBOIO PErYJIIOBAHHS IHCTUTYTY
CypOraTHOTrO MaT€pPUHCTBA Y MDKHAPOJHOMY IIPMBATHOMY ITIPaBi, IKepeJia IPaBOBOTO PErYJII0BAHHS iHCTUTYTY
CypOraTHOIrO MaTE€PUHCTBA Y MDKHapOZHOMY IIPUBATHOMY IIPaBi Ta KOJIi3ilHi IIPUB'SI3KH, a TAKOK OCOOJIUBOCTI
Cy6’eKTHOTO CKJIafly iHCTUTYTy CYpOTaTHOTO MAaTEPUHCTBA Y MiXKHAapOJAHOMY IIPUBATHOMY Ipasi, popmu peasnizarii
PENpPOAYKTHUBHUX IIpaB y cepi CyporaTHOro MaTepMHCTBA Y MDKHApPOLHOMY IIPUBATHOMY IIPaBi. 3aipOIIOHOBAHO
aBTOPCbKE BU3HAYEHHS MTOHATTS CYpPOraTHOTO MaTEPUHCTBA 4K IIOCIYTM CYPOraTHOrO MAaTEPUHCTBA, SIKy Halae
NOTEHL{THMM 6aTbKaM CyporaTHa MaTy, 3 OIJISIAY Ha BifCYTHICTb 4iTKOi Ae@iHillii IbOro NOHSTTS y IpKepesax
MIPKHapOJHOTO MPUBATHOTO IIPaBa 3 MOJaJbIIMM MOro 3aKpilJIeHHSAM Ha 3aKOHOJAaBYOMY DiBHI, IKUI PEryII0BaTIME

BCi IOpPUJIAYHI aCIIEKTU iHCTUTYTY CYpOraTHOIO MaTEPUHCTBA. Y po3iii 1 mpoaHani3oBaHO reHe3y IIPaBOBOroO



PETYJIIOBaHHS iHCTUTYTY CypOraTHOTO MaTePUHCTBA Y Mi’XKHapOJIHOMY IIPMBAaTHOMY IIPaBi, Iykepesa Mi>KHapOHOTO
IIPUBATHOTO IIpaBa Ta KoJIi3iiiHi mpuB’sa3ku. Lo cBO€lo 4eproo najo 3MOTrYy BUAIATH iCTOPil0 PO3BUTKY ITPAaBOBOTO
PETYJIIOBaHHS CyPOraTHOrO MaTEPUHCTBA Y MDKHAPOJAHOMY IIPUBATHOMY ITPaBi Ta BCTAHOBUTH HAasBHICTb YU
BiZICYTHICTb [1IDaBOBOT0O PETYJIIOBAHHS LIbOTO BUAY PENPOLYKTUBHOI TEXHOJIOT] Hal[iOHAJIbHUM 3aKOHOJABCTBOM
Ilep>kaB i BCTAHOBUTH ILIIOPaJIi3M LIbOTO IIPABOBOTO PETYJIIOBAHHS Ta MOTPeOy 3aKOHOABYOTr0 3aKPillJIeHHS, 110
peryoBaB 61 POTaJIMHU y 3aKOHI i YiTKO BCTaHOBUB KOJi3iliHi puB’sa3ku. Takox KinacugikoBaHO BUILLE3TaJaHe
[IPaBOBE PETYJIIOBAHHS IHCTUTYTY CYpPOraTHOrO MaTEPMHCTBA Y MDKHAPOJHOMY IIPMBAaTHOMY IIPaBi MIJISIXOM
BUOKDPEMJIEHHS HU3KU JIEPKaB, Ki NO3BOJISIOTH aJIbTPYiCTUUHE (HEKOMEPLIiHE) CYpOraTHE MaTEPUHCTBO, SIKi
3a00POHSIOTH OyAb-SIKUI BUJ, CypPOraTHOI'O MaTePUHCTBA, SIKi JO3BOJISIIOTh KOMEPLiiiHe CyporaTHe MaTEepUHCTBO,
3aKOHO/IaBCTBO SIKMX HE PETYJII0E CYpOTraTHE MAaTepUHCTBO. JIJ1s1 IPOBeLeHHs €(PEKTUBHOTO JOCIiIKEHHS
IYCepTaLifHOi pOOOTH, BU3HAYEHO KPaiHY, SIKi O3BOJIIIOTh CypOraTHE MaTEPUHCTBO 7151 iIHO3EMILIIB Ta KOJIi3iliHe
peryiroBaHHs. JIoBeeHo, WO NIPU YKIALEHHI JOTOBOPY CYpPOraTHOIO MaTEPUHCTBA MA€E 3aCTOCOBYBATUCS KOJIi3iliHA
IIpUB’sI3Ka MiClsl yKJIaZiaHHs JOroBOPY, 0COOJIMBOCTI SIKOI ITIOTPi6HO BpaxOBYBAaTH IIpY YKJIAZ€HHI BiATIOBITHUX
IIOTOBOPIB, aJl)Ke B OKPEMUX i3 HUX, NlepeidaueHa I0puuyHa BiJlIOBiAaNbHICTb 32 HaJJaHHS [IOCJIYT CypOraTHOI
MaTtepi. BcTaHOBIEHO, 110 MOXOMIKEHHS JUTUHU, 0COOJIMBOCTI BUOOPY MiCIisl TPOXKMBaHHS BU3HAYaTUMYyThCS
0COOMCTHM 3aKOHOM 6aTbKiB. OKpiM TOTO, BCTAHOBJIEHO, 1110 IPaBO Ha IPOJOBXEHHS CBOTO POy 32 AOIIOMOT 00
CyporaTHOroO MaT€pHUHCTBA, 30KPEMa B KOHIIEILii ilel TpaHCryMaHi3My, € BUPaKEHHSIM PiBHOTO i BUIBHOI'O IOCTYITY
IO METOJMK NONIOMIKHUX PENPOAYKTUBHUX TEXHOJIOTIH, 10 3aKpiniene y JJonosini MixkHapoaHOi KoHpepeHLii y
MOHATTI PENPONYKTUBHUX IPaB JIOAUHU. BCTaHOB/IEHO, 10 TYMaHHUM € Te, 10 JIOIY, SIKi 3 Pi3HUX IPUYUH
BTPaTUJIU CBOIO PENPOAYKTUBHY DYHKIIiI0, 6a’Kalouy MaTy CBOiX FT€HETUYHO CIIOPiTHEHUX NIiTel, 3BEPTAIOThCS 32
IOTIOMOTOI0 IO HOBITHIX TEXHOJIOTI! Ta HafioaHb y ranysi MeAULMHY, Y TOMY YUCJIi 32aCTOCOBYIOUM CypOraTHe
MaTepuHCTBO. Y pO31ifi 2 ZOCHiIKEeHO Ta BCTAHOBJIEHO MPAaBOBUM CTATyC Cy0'€KTIB iHCTUTYTY CypOraTHOTO
MaTEepUHCTBA Y Mi’KHAapOJAHOMY IIpUBATHOMY Ipasi. [loBeieHo, 110 CyO'eKTaMU [IPaBOBiHOCHH 3 IIPUBOY LIbOTO
BUJly PEIIPOYKTUBHUX TE€XHOJIOTIH € MIOTeHLiMHI 6aThbKY Ta CyporaTHa Matip, a TakKoX 3allpOIIOHOBaHi aBTOPChKi
BMMOTIY MIOJ0 UXX cy6'eKTiB. Ha OCHOBI aHasi3y IpaBOBUX HOPM MIXKHapOLHOTO IIPMBATHOrO IIpaBa HaJlaHa
aBTOpChKa AediHilis cyporaTHoi MaTepi, 3rifHO 3 SIKOIO — 1€ JKiHKa, SIKa 3a JOOPOBiIbHOIO HOTapiaJbHO
IIOCBiJYE€HOIO 3rOJI0I0 Ta HA OCHOBI YKJIaJIEHOTO IOTOBOPY PO CypOraTHe MaTepUHCTBO i3 MOTEHLiTHUMU 6aTbKaMH,
LIJISIXOM iMIIZIeMeHTallii eMOpioHy abo 3amnifHeHo]i AMLEeKJIiTUHN Ha OCHOBI 6ioMarepiasny NOTeHLiiHMX 6aThKiB,
HaJiae MocJjIyry CyporaTHOro MaTe€pMHCTBA OCTAHHIM [iJi peasisauii IXHiX pernpogyKTUBHUX Npas. [JoBEIEHO, 1110
4OJIOBiK CypOraTHOi MaTepi He € y4aCHUKOM IIPOrpaMy CyporaTHOro MaTepPHHCTBA Ta, BITIOBIIHO, HE MOXe OYTH
CTOPOHOIO 11bOTO JOroBopy. ToX, Bif HLOrO BUMaraTUMeThbCs Jiuille Jo6POoBiibHAa HOTapiajlbHO NOCBiTYeHa
IIMCbMOBA 3r0jla HA IIPOXOKEHHS MOT0 IPYKMHOIO IPOrPaMU CYpPOraTHOIO MAaTEPUHCTBA Y SIKOCTi CYpOraTHO]
marepi. JlocaimpkeHo npasa Ta ix rapaHrii, 000B$13KM Cy0’'€KTiB IPABOBIIHOCHH y c(epi CyporaTHOro MaTepUHCTBA.
BcTaHOBJIEHO, 1110 CHiIBHOIO rapaHTI€lo SIK J1s1 6aThKiB- 3aMOBHUKIB, TaK i cyporaTHoi maTepi € JOTprMaHHS
yYaCHUKaMU IIPOrpaMu CypOraTHOTO MaTepUHCTBA KOHiNEeHLIMHOCTI Ha BCix eTamnax ii npoxomkeHnHs. Ha ocHOBI
[IPaBOBOi NPUPOIY iHCTUTYTY CYpOraTHOTO MaTEPUHCTBA, YIaCHUKH 11bOTO BUY JOTOMDKHUX PENPOLYKTUBHUX
TEXHOJIOTi!l KOPUCTYIOTbCS 3araJIbHONPUMHATHUMY MEIUYHUMU [IPAaBaMU Ta, 3Ba’KAIOYM HA HalliOHAJIbHE

3aKOHOJIABCTBO KpaiHy IIPOBEEHHS IIPOrPaMU CYPOraTHOrO MaT€PUHCTBA, HU3KOIO COLIiaJIbHUX ITPaB i rapaHTil.

2. In the dissertation thesis for the first time in the domestic civil doctrine, the institution of surrogacy in
international private law, the genesis of the legal regulation of the institution of surrogacy in international private
law, the sources of legal regulation of the institution of surrogacy in international private law and conflicting links,
as well as the peculiarities of the subject composition of the institute of surrogate motherhood in international
private law, forms of implementation of reproductive rights in the field of surrogate motherhood in international
private law. The author's definition of the concept of surrogacy as a medical service provided to potential parents
by a surrogate mother is proposed, given the lack of a clear definition of this concept in the sources of
international private law, with its subsequent consolidation at the legislative level, which will regulate all legal
aspects of the institution of surrogate motherhood. At the level of a separate section 1, the genesis of the legal
regulation of the institution of surrogate motherhood in international private law, the sources of international



private law and conflicting links are analyzed. Which, in turn, made it possible to highlight the history of the
development of legal regulation of surrogate motherhood in international private law and to establish the presence
or absence of legal regulation of this type of reproductive technology by the national legislation of states and to
establish the pluralism of this legal regulation and the need for legislative consolidation that would regulate gaps in
the law and clearly established conflict bindings. Also, the above-mentioned legal regulation of the institution of
surrogacy in international private law was classified by distinguishing a number of states that allow altruistic (non-
commercial) surrogacy, that prohibit any type of surrogate motherhood, that allow commercial surrogate
motherhood, whose legislation does not regulate surrogate motherhood. In order to conduct effective research for
our dissertation work, countries that allow surrogacy for foreigners and conflict of laws regulations are identified.
It has been proven that when concluding a contract of surrogacy, the conflict of law binding of the the law of the
place of conclusion of the contract should be applied, the specifics of which must be taken into account when
concluding the relevant contracts, because in some of them, legal responsibility for providing the services of a
surrogate mother is provided for. In addition, it has been proven that the right to procreation through surrogacy,
in particular in the concept of transhumanism, is an expression of equal and free access to assisted reproductive
technologies, as enshrined in the Report of the International Conference on Reproductive Human Rights. It has
been found that it is humane for people who have lost their reproductive function for various reasons to have their
genetically related children to turn to the latest medical technologies and advances, including surrogacy. At the
level of a separate section 2, the legal status of subjects of the surrogate motherhood institute in international
private law has been researched and established. It has been proven that the subjects of this type of reproductive
technologies are potential parents and surrogate mothers, as well as proposed copyright requirements for these
subjects. Based on the analysis of the legal norms of international private law, the author's definition is given,
according to which a woman who, with the voluntary consent and on the basis of a contract on surrogacy with
potential parents, through the implementation of an embryo or a fertilized egg based on the biological material of
the potential parents, provides the medical service of surrogacy the latter to exercise their reproductive rights. It
has been proven that the surrogate mother's husband is not a participant in the surrogate motherhood program
and, accordingly, cannot be a party to this contract. Thus, only a voluntary notarized written consent will be
required from him for his wife to undergo a surrogacy program as a surrogate mother. The rights and their
guarantees, the obligations of the subjects of legal relations in the field of surrogate motherhood have been
studied. It has been established that a common guarantee for both the customer-parents and the surrogate
mother is the observance of confidentiality by the participants of the surrogate motherhood program at all stages
of its passage. It has been proven that the surrogate mother's husband is not a participant in the surrogacy
program and, accordingly, cannot be a party to this agreement. Thus, only voluntary written consent is required
from his wife to undergo surrogacy as a surrogate mother.
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CyCIIiJIbCTBA i Jep>kaBu
CrpaTeriyHuii npiopUTETHHH HaNIPSIM iIHHOBALLilHOI AisfAJIBHOCTI: He 3acTocoByeThCS
I'[i,ucyMKH IOCJIiI>KEHHS: TeopeTuyHe y3arajabHEHHs i BUPilIEHHs BOXJIMBOI HayKOBOI TpoGieMu
Iy6sikaii:
e Kocruk E. P. TpaHCKOpPJIOHHE CypOraTHE MAaTEPUHCTBO: TPOGJIEMU [TPABOBOTO PETYJIIOBAHHS.
[TignpueMHULTBO, rocogapcTso i mpaso. 2020. N2 4. C. 37-41.

e Kocruk E. P. 3akoHOIaBCTBO YKpaiHU PO CypOraTHE MaT€PUHCTBO: Cy4YaCHUM CTaH Ta [I€PCIEKTUBY PO3BUTKY.
IOpuanunnit BicHuk. 2021. N2 5. C. 123-129
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e [Inexkan E. P. Okpemi acneKkTu JOroBipHOTO PEryI0BaHHS IHCTUTYTY CyPOTraTHOIO MaTE€PMHCTBA: MiXKHAPOIHUMI
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B YMOBax rapMoHi3allii 3akoHOiaBCTBa YKpaiHu 3 1paBoM €Bporneiicbkoro Cotosy : 30ipHUK MaTepiasiB
HAyKOBO-IIPAaKTMYHOTO ceMiHapy. 4 >xoBTHs 2019 poky (M. JIbBiB) / 3a 3ar. pen,. 1. B. Kpacuuupkoro, 10. M.
FOpkeBuua. JIbBiB : TAJIMY-TIPEC, 2019. C. 123-128.

¢ Kocrtuxk E. P. [Ipo6siemu perystoBaHHs BilHOCHH 111070 BU3HAHHS 6aTbKiBCTBA HAJ AiTbMU, HAPOIKEHUMU Y
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IloBHE HaliMEeHYBaHHS IOPUAHYHOL 0CO0H: IHcTUTYT Iep>kaBy i paBa im. B. M. Kopenpkoro HarjioHanbHoi

akazeMii Hayk YKpaiHu

Kopg 3a €IPIIOY: 05417130

MicneSHaxo,ZDKeHHﬂ: ByJI. TPbOXCBITUTENbCHKA, OyA. 4, Kuis, 01001, YkpaiHa
dopma BracHOCTI: JlepxasHa

Cdepa praBJIiHHﬂ: HanjonanbHa akageMid HayK YKpaiHu

InenTudikarop ROR:

VIII. 3aKkJII04Hi BiZmoMOCTi

Biacue IIpizBume Im's [10-6aTbKOBI Babackin Anaroniit FOpifioBuy
rOJIOBH paau

Biacue IpizBume Im's I1o-6aThKOBI Babackin Anaroniit FOpifioBuy
rOJIOBYIOYOTO Ha 3aCifiaHHi

BignoBigasibHUI 32 MiATOTOBKY Ckpuntiok O.B.

00JIIKOBHX JJOKYMEHTIB

Peectpartop YkpIHTEI



KepiBHuk Bigginy YKpIHTEI, mpo €
BiZITIOBiZaIBHUM 3a peecTpallilo HayKoBoi IOpuenko TeTsHa AHaTosiiBHA

JisiIbHOCTI




