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2. The category of «due legal procedure» in the criminal procedural activity of the investigating judge in Ukraine

Pedepar:

1. Incepranist € MOHOTpadiyHUM IOCTIIPKEHHSIM, Y IKOMY KOMILJIEKCHO, 3 YPaXyBaHHSIM Cy4aCHUX METO[IiB
ni3HaHHS, 3100yTKIB BiTUM3HSHOI Ta 3apyOiKHOI IpaBHUYOI HAYKH, & TAKOXK YAHHOTO 3aKOHOJIaBCTBA YKpaiHHy,
3apyODKHMX KpaiH, pO3KPUTO KaTeropilo «HajexxHa IPaBoBa NpolLeaypa» y KpUMiHa/bHiN MpoLecyabHin
IisimbHOCTI cimgoro cyani B YkpaiHi. B po60Ti npoaHanisoBaHO CTaH HAyKOBOiI pO3pO6JIEHOCTI KaTeropii «HajiexxHa
[IpaBoOBa NIpoLeAypa» Ta iHCTUTYTY CYyZLOBOTO KOHTPOJIIO, CTATyCy CJiT40ro CyAAi B KpUMiHAJIIbHOMY IPOBAKEHHI i
KOHCTaTOBaHO: (1) Hasle;xHa IIpaBoBa [IpoLelypa He cTaBajla CaMOCTIHUM IIPeAMeTOM HayKOBOTO MOIIYKY Ha PiBHI
IYcepTaliil; B OKpeMUX MyOJIiKalLisiX 15l KaTeropisl aHai3yeThCs SIK rapaHTisl CyA0BOi BIalY, CIIPABEIJIMBOTO
MIPaBOCYAAs YU 3aBJaHHS KPUMiHAJIbHOTO ITPOBAJKEHHS; IOTIPU OCHiTHULBKAN iHTEPEC [0 HAJIEXKHOI IPaBOBOI
KaTeropii i MUTaHH4, SIKi cCaMe €JIEMEHTH HOro CKJIaaloTh, 3JIMIIAIOTLCS aKTyaJIbHUMU 17151 PO3LYyMiB i POpMyBaHHS
IIPOMNO3ULiH MOA0 €QHOCTI IPAaBO3aCTOCOBHOI MPAKTUKU y LIbOMY HampsiMi; (2) yci npoBeeHi B OCTaHHI poKu

IOCJIiIKEeHHS [IisSJIbHOCTI CIIiIY0ro Cyai 06'€HYIOThCS 32 TAKUMU HalpsiMaMU: (a) iHCTUTYT CyZLOBOIO KOHTPOJIIO B



KpUMiHaJIbHOMY NPOBAKEHHI; (6) cTaTyc i poJib cigyoro cynmi; (B) peasisallis 3arajlbHUX IPUHLAIIB (3aca)
[IPaBOCYs CIIYMM CYZAelo; (I) OKpeMi BUAU [isJIbHOCTI CJIi40ro CyAi: po3risiy, cKapr, 3aCTOCYBaHHS 3aX0/liB
3a0e31e4eHHs] KpUMiHaJIbHOTO IIPOBAI)KEHHS. BUBUEHHS reHe3UCy NOHATIHOrO anapaTy TepMiHOCUCTEMU
«HaJIe’XHa IIPaBoBa NpoLEeNypa B HisJIbHOCTI CJZ4Oro CyAi» JO3BOJIMIIO aBTOPY 35ICYyBaTH, 10 i KOHLEMILis
HaJIeKHOI ITPaBOBOi IPOLENYPHU, 1 iIHCTUTYT CYA0BOrO KOHTPOJIIO B KPUMIHaJILHOMY IIPOLIEC, MAlO4YM Pi3HE IIpaBOBE
KOpPiHHS, MAIOTh CBOIO iCTOPiI0 BUHMKHEHHS, PO3BUTKY Ta iMIIEMEHTAllil y BITYM3HSHUN 3aKOH. [lepii 3akoHOAaBYi
aKTy y cpepi KpuMiHaNIBbHOTO CYJJOUMHCTBA HE ONEPYIOTh IIOHSTTSIM «IIPOLIEAypa», IPOTE MiCTITh NPOLEeNYyPHi
HOPMHU i nepenbdavyaloTh NOPSJOK BYMHEHHS [TEBHUX IIPOLIECYaIbHUX Hill, iX GOpMy; TOCTYIIOBO BCTAHOBJIIOIOTh
rapaHrTii rpas oco6u. [IpouenypHi HOpMU XapaKkTepHi [j1s1 6araTboxX Cy4acHUX BITUM3HSHUX 3aKOHO/IABUMX AKTiB
CEKTOpaJIbHOTO xapakTepy. B mexxax npouecy smuie KITK Vkpainu (3 2012 poky) BXKuBae TEPMIHOCUCTEMY «HaJleXHa
IIpaBoBa npouenypa». OCHOBHOIO T€3010 AUCEPTaLiliHOI pOoOOTHU € Te, 10 HajleXXHa IPaBoBa IpoLeaypa y
IisSIZIbHOCTI CJIAYOro Cy[li BKJIIOYA€ JOTPUMAHHS CAMUM CJIIIYKM CYAJLEI0 TA [IEPEBIPKY JOTPUMAHHS iHIIMMU
yYaCHUKaMU KPHMMIiHaJIbHOTO IPOBalKeHHS 3acal, KpUMiHaIbHOIO ITPOBA/I’KEHHS], IIPOLleCyaylbHUX 3aCO0iB i
CII0CO6iB ix peasizalii, IpolecyaJbHUX rapaHTiil IIpaB i cCBOOO, yYaCHUKIB KpPUMiHAIBHOIO ITPOBA/I’KEHHSI, Ta
NIPUAHATTS y 3B'SI3Ky 3 LM 3aKOHHUX, OOI'PYHTOBAHUX i CIIPaBeIJIMBUX pillleHb MIO0: 3aCTOCYBaHHS 3aX0LiB
3a0e3ne4eHHs KpUMiHaJIbHOTO IIPOBAIKEHHSI; TPOBEIEHHS CIIiIuux (PO3LIYKOBUX), HETJIACHUX CIIIYnX
(po31IyKOBUX) Ta iHIIKX MPOLECyaJbHUX Till; OCKapKEHHS pillleHb, [ifl 4n 06e37isI7IbHOCTI OpraHiB 0CyJ0BOTO
PO3CIlifyBaHHS, IPOKYPOPA; AesIKUX MUTaHb BUadi ocib (excrpaguuii); cniBpobitHuuTea 3 MKC. BusiBieHo, mo
MOHSTIMHO-KaTeropiajbHe MOEAHAHHS JBOX CUCTEM IIPABa (AHIJI0-aMEePUKAHCHKOI i KOHTMHEHTAJIbHOI) IPU3BEJIO
IO MO>KJIMBOCTi BUKOPUCTAHHS TEPMIHOCUCTEMU «HAJIESKHA IIPaBOBA NIPOLENYPa B LisSIBHOCTI CIZYOrO CyAmai».
HanexxHa npaBoBa Nnpolieiypa po3risiaeTbCs sIK €BPONENChKUI CTaHAAPT i CIPUIIMAETHCS aKCIOMAaTUYHO, Y
KOHTEKCTI [TpaBa Ha CIIpaBeIJINBUI CyIOBUI PO3IJIsay,. BkazaHo Ha Te, 1110 MOBHOBAXKEHHS CJIiYOrO CyAli He
cucreMmaTtusoBati B KITK Ykpainu, 1o yCKJIagHIOE ix IpaBo3aCTOCOBHE PO3YMiHHS Ta CTBOPIOE MiAIPYHTS 114
IYCKycii mono KpurepiiB Knacu@ikalii Takux MOBHOBa)XXEHb, CIIIBBIHOLIEHHS iX 3 QyHKUisIMHU cigdoro cyami. Big,
OTPUMAaHHS CJIIAYMM Cy[eI0 KJIOIIOTaHHS NP0 3aCTOCOBYBAHHS 3aX01y 3a0€3[1e4eHHsI KPUMIHAIbHOTO
MIPOBAJIKEHHS, IPOBEIEHHS CIiA4O0i (PO3LIYKOBOI) Aii 4O YXBaJIEHHS CIiTYUM CYIEI0 BiIIIOBIIHOTO PillleHHS aBTOP
BUJIiJIsle IeKibKa eTalliB, IIOB'SI3aHUX i3 IepeBipKOIo OTPUMAaHHS HaJleXXHOI IPaBoOBOi poLenypu. Ha KoxkHOMY
eTarli € 0CO6JIMBOCTI i OKpeMi IUCKYCiMHI IMTaHHS, HA IKUX aKL€HTY€eTbCs yBara. JJoCiiKeHHs yxBaJl Cliuoro
Cy[i 3aCBig4NIIO HASIBHICTDb PANY HELOJIKIB Y iX 3MICTI, 110 MOPYIIye HAJIEIKHY NIPABOBY IIPOLENYPY BIIHOCHO iX
IIOCTAHOBJIEHHS. B gucepTanii aHani3yloTbCs TaKi HeIOJIIKY i TOMUJIKU Ta IPOINOHYIOThCS LJISIXU iX BUIIPABJIEHHS,
30kpeMa 1 Binnosiani 3minu 1o KITK Ykpainu. CTBEpIKy€eTbCsl, 110 IPUMHSTTS OyIb-5IKOI'O IIPOLIECYaJIbHOTO
pillIEeHHS CIUPAETHCS HA PO3CY], BHYTPIllIHE IIEPEKOHAHHS CY0'€KTA, SIKi He IOBUHHI BUXOOUTH 32 MEXi HAJIEKHO]
IIPaBOBOi MpoLenypu. Y KOHTPOJIbHINA QyHKLIi caigunil cyans Gopmye NepeKOHaHHS y JOTPUMAaHHI iHIUMU
cy6’eKTaMy KPMMIHAJIbHOTO IPOBAKEHHS HaJIeXKHOI TPaBOBOi ITpoLieypH, 10 y CBOIO Yepry BIUIUBA€E Ha

YXBaJIEHHS BiJl[TIOBiTHOTO Pill€HHS.

2. The dissertation is a monographic research which comprehensively, with due regard for modern methods of
cognition, achievements of national and foreign legal science, as well as current legislation of Ukraine and foreign
countries, reveals the category of «due law procedure» in the criminal procedural activity of an investigating judge
in Ukraine. The author analyses the state of scientific development of the category «due law procedure» and the
institute of judicial control, and the status of an investigating judge in criminal proceedings, and makes a
conclusion that: (1) due law procedure has not become an independent subject of scientific research at the level of
dissertations; in some publications, this category is analysed as a guarantee of judicial power, fair justice or a task
of criminal proceedings; despite the scientific interest in due law procedure and the axiomatic perception of its
existence in criminal procedure, the content of this category and the question of what elements constitute it
remain relevant for reflection and the formation of proposals for the unity of law enforcement practice in this area;
(2) all recent studies of the activities of the investigating judge are grouped in the following areas: (a) the institution
of judicial control in criminal proceedings; (b) the status and role of the investigating judge; (c) implementation of
the general principles (foundations) of justice by the investigating judge; (d) certain types of activities of the



investigating judge: consideration of complaints, application of measures to ensure criminal proceedings. The
study of the genesis of the conceptual apparatus of the terminology «due law procedure in the activities of an
investigating judge» allowed the author to find out that both the concept of due process of law and the institute of
judicial control in criminal proceedings, having different legal roots, have their own history of origin, development
and implementation in national law. The first legislative acts in the field of criminal justice do not use the concept
of «procedure», but contain procedural rules and provide for the procedure for certain procedural actions, their
form; gradually establish guarantees of individual rights. Procedural norms are typical for many modern domestic
legislative acts of a sectoral nature. Within the framework of the process, only the Criminal Procedural Code of
Ukraine (since 2012) uses the term «due law procedure». The main thesis of the dissertation is that due procedure
in the activities of an investigating judge includes compliance by the investigating judge himself or herself and
verification of compliance by other participants to criminal proceedings with the principles of criminal
proceedings, procedural means and methods of their implementation, procedural guarantees of the rights and
freedoms of participants to criminal proceedings, and in this regard, making lawful, reasonable and fair decisions
regarding: application of measures to ensure criminal proceedings; conducting investigative (search), covert
investigative (search) and other procedural actions; appealing against decisions, actions or inaction of pre-trial
investigation bodies, the prosecutor; certain issues of extradition; cooperation with the International Criminal
Court. It is revealed that the conceptual and categorical combination of two systems of law (Anglo-American and
continental) has led to the possibility of using the term «due law procedure in the activities of an investigating
judge». Due process of law is regarded as a european standard and is perceived axiomatically, in the context of the
right to a fair trial. The author points out that the powers of an investigating judge are not systematised in the
Criminal Procedural Code of Ukraine, which complicates their law enforcement understanding and creates the
basis for a discussion on the criteria for classifying such powers and their correlation with the functions of an
investigating judge. From the receipt by the investigating judge of a petition for application of an interim measure
in criminal proceedings, conduct of an investigative (search) action to the adoption of the relevant decision by the
investigating judge, the author identifies several stages related to the verification of compliance with due process
of law. Each stage has its own peculiarities and certain controversial issues which are the focus of the article. The
study of the investigating judge's rulings has shown that there are a number of shortcomings in their content
which violate the due process of law in relation to their issuance. The dissertation analyses such shortcomings and
errors and suggests ways to correct them, including appropriate amendments to the Criminal Procedural Code of
Ukraine.
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