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Pedepar:

1. TIponioHyeThCS 3IMIIUTY Y BU3HAYEHH] I1epeJtiK «6€e3yMOBHO KOPYILIMHUX» KPUMiHAJIbHUX [IPABONOPYIIEHb,
KOHCTUTYTUBHMMU O3HAKaMU CKJIAZiB IKUX € O3HaKU KOPYILiHUX IIOCSATaHb: 3JI0BXKUBAHHS CITY>KOOBUM
CTaHOBHUIIEM y IIMPOKOMY CMUCJIi Ta HAasBHICTb HENPABOMIPHOI BUTOIM SIK METH, IIPEIMETY UM 3aCO0Y BUMHEHHS
npaBonopyuieHHs. [Ipo6aeMa coljasbHO-TIPaBOBOi 0OIPYHTOBAHOCTI IudepenLianii KpuMiHaabHOI
BiZJ[TOBiJA/IbHOCTI 32 KOPYILiHI KpMMiHaJIbHI IPaBONOPYLIEHHS PO3IJISHYTO V IBOX IIJIOIIWHAX: 30BHIIIHINA Ta
BHYTpIlIHiN. JludepeH1iallig nepmoro piBHS — 30BHIIIHS — BUOKPEMJIEHHSI 3-TIOMDK BCiX KpUMiHATBHUX
IIPABOIOPYLIEHb CaMe KOPYILIMHNX 3 METOI0 BCTAHOBJIEHHS 010 HUX CHeM(iYHOrO NPaBOBOTO PEXKAMY
pearyBaHHs Jiep>XaBu Ha ix BUMHEHHS. JIpyruil piBeHb, abo BHYTPIlIHS JudepeHLiiallis — 3aCTOCYBaHHSI JOCTYITHUX

Ta TpaOULiNHUX KPUTEPIiiB, TPUIOMIB Ta 3aC06iB TaKOi AisIIbHOCTI [OJ0 KOPYNLiMHUX KPUMiHATbHUX



IpaBonopyuieHb. 3acobamu nudepennianii KpUMiHaIBHOI BiAOBInAIbHOCTI, SIKi BiO6pakeHO y MOJIOKEHHSIX
3aranpHoi yactuHu KK, € HOpMaTUBHI 0JI0XKEHHS, SIKi Ilepe6avyaioTb 06CTaBUHU 3aCTOCYBAaHHSL: 1) 3arajibHUX BUIB
3BiJIbHEHHS Bifi KpUMiHAJIbHOI BiJI[IOBiAAILHOCTI; 2) CllelliajIbHUX [IpaBuJl IPU3HAYEHHSI IOKapaHHsl; 3) pi3HOBUIIB
3BIJIbHEHHSI BiJl MOKapaHH4 Ta MOro BifOyBaHHS, 3aMiHM IOKApaHHs 6i1bLI M'IKUM; 4) 0COGJIMBOCTEN KPUMiHAJIBHOL
Bi/I[IOBiaJIbHOCTI Ta IIOKApaHHS HEMOBHOJITHIX; 5) 3HATTS Ta NOrallleHHs cCyAuMocTi. KopynuiiiHi KpyuMiHasbHi
IIPaBONOPYLIEHHS MaloTh CBOIO OCOOJIMBICTb Y IPAKTUYHO KOKHOMY 3 Ha3BaHUX 3aco6iB. Y 3arasbHiil yacTuHi KK
YKpaiHnu NOBUHHI 3aJIMIIMTUCS 3arajbHi [iICTaBU 3BUIBHEHHS Bifi KPMMiHaAJIIBHOI BiATIOBiANIBHOCTI i3 TUMU
YMOBaMH, 5Ki XapaKTePHi [1714 IEBHUX IPYIl KpUMiHAJIbHUX IPAaBONOPYIIEHD (YMUCHUX YU HEOOEPESKHUX, iX BUJIIB
3aJIEXKHO Bif CTYIIeHS TSDKKOCTI, 6€3 BUHSATKIB [J1s1 IEBHUX BUIiB IIPABONOPYLIEHb, BUOKPEMJIEHUX 32
KPUMiHOJIOTIYHUMU O3HaKaMM). 3alIpOIIOHOBAHO 30€pEerTy ClelliajbHi MifiCTaBy 3BiJIbHEHHS BiJl KpUMIHAJIbHO]
BiITIOBiJaJIbHOCTI ITPY NIO3UTUBHIN IOCTKPUMIiHAJIbHIN NOBEMIHKY, SIKi BUBHAYAIOTBCS Y CTATTSIX OCOOIMBOi YaCTUHU
KK Ykpainu. KoHCTaTOBaHO, 1110 KOPYIILiiHI KPMMIiHaJIbHI IPaBONOPYIIEHHS BUCTYIIAIOTh «<HETATUBHOK» YMOBOIO
L7151 IpPU3Ha4YeHHsI O1/IbI M'SIKOTO TIOKapaHHS, Hixk repenbdadeHoro 3akoHoM (cT. 69 KK Ykpainu). [IpoananizoBaHo
nosnoxkeHHs cT. 69-2 KK Ykpainu, onucano gudepeHiloBaJbHUN «JIaHLIOT» MOTEHIiFIHOT KpUMiHaIbHOI
BiZ[IOBiJA/IbHOCTI 32 KOPYILiHI KpMMiHaJIbHI IPaBONOPYILIEHHS Y PO3IJIALYBAaHOMY KOHTEKCTI. OLiHI0I04N
HOPMAaTHBHO-TIPABOBE PETYJIIOBAHHS 3BiJIbHEHHS Bifl BiZlOyBaHHS MOKapaHHS 3 BUIIPOOYBAHHSIM Ha IIiZICTaBi yroau
IIPO BU3HAHHS BUHYBATOCTI, 3pO6JIEHO BUCHOBOK, 11J0 MaTepiajlbHO-IIPABOBI iICTaB1 3aCTOCYBaHHS 3aX0y
KPUMiHaJILHO-IIPABOBOTO BIJIUBY HA 0COOY, BUHHY Y BAMHEHHI KPUMiHAJIbHOTO [IPABONOPYIIEHHS], BiATIOBIIHO [0 Y.
3 c1. 3 KK Vkpainu noBunHi Bu3Havarucs 6e3nocepenbo y KK. [lepeHeceHHs MaTepiasbHO-IIPAaBOBUX HOPM Y
IpoleCyasbHE 3aKOHOABCTBO HE BUINIPABIAHE i MifjIsirae BUMIPABJIEHHIO. [1ilcyMOBaHO, 110 3araybHi 115 BCixX
KpMMiHa/JIbHUX [IPAaBOIIOPYILIEHDb 3aco6u nudepeHialii KpuMiHaabHOI BillIOBiaJIbHOCT] HE TOBHOIO MipOIO MOXYThb
6yTH 3aCTOCOBaHI /10 OCi6, SIKi BUMHUIM KOPYMIiiiHi KpMMiHAbHI TPABONOPYIIEHHS. IX BANHEHHS BUCTYTIAE
«HETaTMBHOIO» YMOBOIO OO MPAKTUYHO BCiX 320X0UyBaJIbHUX 3aX0LiB KPUMiHAJIbHO-TIPABOBOTO BILJIUBY, SKi
BUCTYIAIOTh 3acobamu audepenjianii BianosigaabHoCTi. B ogHMX BUnagxax — ix 3aCTOCyBaHHS He [OIYyCKAEThCS
(ct.cT. 45-48, 69, 74, 75, 79, 91 KK Ykpainu), B iHmux — o6MexXyeTbes i yeknanHioeTbes (cT.cT. 81, 82, 86, 87 KK
YKpainu). BusHaueHHs NOHATTS KOPYILiTHOro KpUMiHAJIbHOTO IPABONOPYLIEHHS 3aKOHOABElb PO3MICTUB y
3arasipHill YaCTHHI KPUMiHaJIbHOTO 3aKOHY, OJHAK (PaKTUYHUM 3MiCTOM BOHO HAIllOBHIOETHCSI BUKJIIOYHO i3
ypaxyBaHHSM O3HaK CKJIaZliB TUX IPAaBONOPYLIEHB, SKi BXOISTH 10 3MiCTy Ta 00CSTY LIbOTO IOHSTTS. 3acobamu
nudepenuianii KpuMiHaNIBbHOI BiANOBiZAMBHOCTI, Ki Bu3HaveHi y OcobuBiit yactuni KK Ykpainu mono
KOPYILIAHAX KPUMiHAJIbHUX [IPAaBOIOPYILEHb, IIPOIIOHYETHCS BBKATHU: 1) CYMDKHI CKlaiyi KpUMiHAJIBHUX
IIpaBONOPYLIEHB; 2) KBasli(pikoBaHi Ta 0COO6IMBO KBali(PiKoBaHi CKyIafy KpUMiHAJIbHUX [TPABONIOPYIIEHD; 3) CKIaAU
KpMMiHa/IbHUX NIPABONOPYIIEHD Y CHELiaJIbHUX KPMMiHaJIBHO-TIPAaBOBUX HOPMAX; 4) CKJIaZieHi CKIIaau
KpUMiHaJIbHUAX [IPABOIOPYLIEHb Y HOPMAxX PO Liijie; 5) creliaibHi NificTaBy 3BiJIbHEHHS BiJl KPUMiHAJIbHOI
BiITIOBifIaJIbHOCTI TPV MIO3UTHBHIN IOCTKPUMIHAJIbHIN NOBeNiHLi. BUKOpUCTaHHS O3HaK CIeliaJIbHOTO Cy0'€KTa
CKJIaJly KpMMIHAJIbHOTO NIPABOIIOPYIIEHHS SIK PO3MEKYBaJIbHOI 03HaKM CYMDKHMX CKJIaZiB € IIOXiAHUM BiJ
3MiCTOBHOI NOTpe6bM pO3MEKYBAaHHS BiIIOBIIHUX cep, 1€ MOXKYTb BUMHSATUCS KOPYNLiMHI KpUMiHAJIbHI
npaBonopyLieHHs. Po3mesxyBartu 1 cdepu: rmybivHa Ta pyBaTHA, My6IiyHi MOCIyry, MOXKHA JIeKiIbKOMa
crioco6amu: 1) BKa3aTu Miclie BUKOHaHHS (PYHKLiH (fopuanyHa ocoba NpUBATHOIO IIpaBa Yu ep>kaBHe abo
KOMYyHaJIbHE MiJIIPUEMCTBO, HAIPUKJaA); 2) BKa3aTu Ha PYHKILi, sIKi BAKOHY€e 0C00a, sIKa BUMHSIE, 30KPEMA,
3JI0B)KMBAHHS MOBHOBXEHHSIMU (HaJIaHHS MIOCJIYT apOiTPaKHOTO KEPYIOUOTO, HANIPUKJIaM); 3) 260 LUISIXOM
MO€IHAHHS BKa3iBOK Ha MiClie 3/1i¥iICHEHHS [TOBHOBAXKEHB Ta IX xapakrTep. Ajie I[iJIKOM He IPUIYCTUMUM €
BMKOPHUCTAHHSI [17I1 BU3HAUEHHSI Pi3HUX CIeLliaJIbHUX Cy0'eKTiB pi3HUX CIIOCOOiB BKa3iBKU Ha cepy ix

(PYHKLIOHYBaHHS.

2. It is proposed to retain in the definition the list of «unconditionally corrupt» criminal offences, the constitutive
features of which include the elements of corruption offences: abuse of office in the broad sense and the presence
of unlawful benefit as the purpose, object or means of committing an offence. The issue of social and legal validity
of differentiation of criminal liability for corruption-related criminal offences is considered in two areas: external
and internal. Differentiation of the first level - external - is the distinction of corruption offences from all criminal



offences with a view to establishing a specific legal regime of the State's response to their commission. The second
level, or internal differentiation, is the application of available and traditional criteria, methods and means of such
activities in relation to corruption criminal offences. Means of differentiation of criminal liability, which are
reflected in the provisions of the General Part of the CC, are normative provisions that provide for the
circumstances of application of: 1) general types of exemption from criminal liability; 2) special rules of sentencing;
3) types of exemption from punishment and its serving, commutation of punishment; 4) peculiarities of criminal
liability and punishment of minors; 5) removal and expungement of criminal record. Corruption criminal offences
have their own peculiarities in almost every one of the above-mentioned remedies. General grounds for exemption
from criminal liability should remain in the General Part of the CC with the conditions that are specific to certain
groups of criminal offences (intentional or negligent, their types depending on the degree of gravity, without
exceptions for certain types of offences distinguished by criminological features). The author proposes to retain
the special grounds for exemption from criminal liability in case of positive post-criminal behaviour, which are
defined in the articles of the Special Part of the CC. It is stated that corruption criminal offences are a ‘negative’
condition for imposing a lighter sentence than that provided for by law (Art. 69). The author analyses the
provisions of Art. 69-2 and describes the differentiating «chain» of potential criminal liability for corruption
criminal offences in the context under consideration. Assessing the legal regulation of release from serving a
sentence on probation on the basis of a plea agreement, the author concludes that the substantive grounds for
applying a measure of criminal legal influence on a person guilty of a criminal offence, in accordance with Part 3 of
Art. 3 of the CC, should be determined directly in the CC. The transfer of substantive legal provisions to procedural
legislation is not justified and should be corrected. It is concluded that the means of differentiation of criminal
liability common to all criminal offences cannot be fully applied to persons who have committed corruption
criminal offences. Their commission acts as a ‘negative’ condition for almost all incentive measures of criminal law
influence which are the means of differentiation of liability. In some cases, their application is not allowed (Art. 45-
48, 69, 74, 75, 79, 91), in others - limited and complicated (Art. 81, 82, 86, 87). The definition of the concept of a
corruption criminal offence is placed by the legislator in the General Part of the CC, but it is filled with actual
content only with regard to the elements of those offences that are included in the content and scope of this p It is
proposed that the means of differentiation of criminal liability defined in the Special Part of the CC regarding
corruption criminal offences should be considered as follows: 1) related corpus delicti of criminal offences; 2)
qualified and specially qualified corpus delicti of criminal offences; 3) corpus delicti of criminal offences in special
criminal law provisions; 4) composite corpus delicti of criminal offences in the provisions on the whole; 5) special
grounds for exemption from criminal liability in case of positive post-criminal behaviour. The use of the features of
a special subject of a criminal offence as a distinguishing feature of related corpus delicti is derived from the
substantive need to delineate the respective areas where corruption criminal offences may be committed. There
are several ways to distinguish between these areas: public and private, public services 1) by indicating the place of
performance of functions (a legal entity under private law or a state or municipal enterprise, for example); 2) by
indicating the functions performed by the person committing, in particular, abuse of power (provision of services
of an insolvency officer, for example); 3) or by combining indications of the place of exercise of powers and their
nature. However, it is not acceptable to use different ways of indicating the scope of their functioning to define
different special subjects.
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