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1. AnMmiHICTpaTUBHO-TIPABOBI 3aCaay peasisalii Cyaner0 IUCKPELiHUX ITIOBHOBAKEHb B aIMiHICTPAaTUBHOMY

CYJIOYMHCTBI

2. Administrative and legal principles of a judge's exercise of discretionary powers in administrative proceedings

Pedepar:

1. O6rpyHTOBaHE aBTOPCbKE BU3HAUYEHHSI AUCKPELiMHNX IOBHOBAKEHDb aAMiHICTPaTUBHOTO Cyny (Cyami) IK
CYKYIIHICTb 1OTO ITpaB Ta 0OOB’SI13KiB, 00yMOBJIEHMX KOMIIETEHIII€I0, I[0/10 OOPaHHsI BapiaHTa BUPIIIEHHS CIIPABU B
MeXax, lepedayeHrx 3aKOHOIaBCTBOM IIPO aJiMiHICTPAaTUBHE CyIOYMHCTBO. Jl0BeIeHO LiJIbOBY CIIPSIMOBAHICTb
peaizauii AUCKpeLifiHAX TOBHOBAXXEHb LIOMI0 NOCITHEHHS B a]MiHICTPaTUBHOMY CYJOUYMHCTBI (POPMaJIbHAX
KPUTEPIIB IIpaBa Ha CIIPAaBEIJIMBUM CY[: PO3YMHUX CTPOKIB PO3IJIAAY CIIPaBU; JOCTYITHOCTI aAMiHICTpaTUBHOTO
CY[IOYMHCTBA; PIBHOCTI Y4aCHUKIB CIIPaBU B IPOLieCyaJbHUX IPaBax; 3a6e31edeHHs 3MarajbHOCTi CyI0BOTO
Ipoliecy; 3abe3neyeHHs anessiLiliHOro OcKapKeHHsl. BusHaueHo cdepy peanizalii [yuCKpeLiliHuX TIOBHOBAKEHbD,

30KpeMa 10 aIMiHICTPATUBHUM CyJl MOXKE OOMPATU He TiIbKU POPMY NOBEAiHKY (aKTUBHY UM IIaCHBHY) Ta BapiaHT



TaKoi OBeIiHKY (Hal6/IbII ONTUMAIbHUI BapiaHT cepe, 3aKOHHUX aJlbTEPHATUB), ajle i1 croci6 peanisanii
00paHOro BapiaHTa MOBEiHKHY, 110 OXOIIJII0€ KOHKPETHI 3aCO0U, SIKi 3aCTOCOBYIOTHCSI CYZIOM IJIs1 IOCSTHEHHS METH,
00yMOBJIEHOI 0OpaHUM BapiaHTOM NoBeJiHKU. KpuTepisimu peasnizauii 1ucKpeliiiHUX IOBHOBAaXXEHb
aIMiHICTPaTMBHOTO CyAy IiJ] YaC BUPIlIE€HHS [IPOLeCyaJbHUX NUTAaHb BU3HAYEHO: 11iJIbOBUI XapaKTep KOHKPETHOIO
IVCKPELITHOTO [IOBHOBAaKEHHS; [IPABOBUI CTaTyC YYACHUKIB CIIPABU, CTOCOBHO AKUX BUPILIYETHCS IIPOLECyaJIbHE
IIMTaHHY; iHTepec yyacHuKa. Lli kpurtepii MaioTh peasizoByBaTHCs 3 ypaXyBaHHIM OCOOJINBOCTEN
aIMiHICTPaTUBHOIO CYLOYMHCTBA K CYLO0BOI Crieliai3alii: Ipe3yMIILis [IPpaBOMiPHOCTI ITO3ULIi] 11031Bava y
CIIpaBax MO0 OCKApKEHHSI aKTiB Cy0’'eKTa My6JIidHOI BIaZi; MOKJIMBICTb aIMiHICTPATUBHOTO Cyly BUITU 33 MeXi
[I030BHUX BUMOT, SIKIIO 1ie TIOTPiOHO J1s1 ePeKTUBHOTO 3aXUCTy Cy6'€KTUBHUX IIPaB, CBOOO]I, 3aKOHHUX iHTEpeciB;
odiifiHnii1 XapakTep 3'9CyBaHHS 00CTaBUH CIIPaBY, 10 Nlepenbdadae iHiliaTUBHICTb alMiHICTPATUBHOIO CYLY;
IIpiopUTeT Npas JIIOJUHY HaJ yOJIiYHUMU iHTepecaMu 1 iHIliaTUBHICTb aIMiHICTPAaTUBHOIO CYLY OO0 BXXUTTS
3aXOiB i3 3aXMCTy 3a3HAYEHUX IPAB Y aIMIiHICTPaTUBHOMY CYIOYMHCTBI. BU3Ha4YeHo, o agMiHiCTpaTUBHUN CYy[ Y
MOTHUBYBAJIbHI/ YAaCTHHI yXBaJM Ma€ I10Ka3aTU BPaxXyBaHH4 3a3HAYEHUX BUMOT. [IUCKpELiliHi TOBHOBa)KE€HHS
BM3HAY€Hi BUJJOBMM IIOHSITTSIM IIOZ0 MOHSITTS IOBHOBAKEHb a[IMIHICTPATUBHOTO CYZy Ta HEBiJJ€EMHUM €JIEMEHTOM
KO>KHOI rpynu QyHKI[iOHAJILHUX [TIOBHOBa)KE€Hb aiMiHiCTpaTUBHOrO cyny. BonHouac crienudivni 3acanu
3aCTOCYBaHHS IUCKPELiHNX [IOBHOBAXEHb XapPaKTEPU3YIOTh iX K OKPEMUI €JIEMEHT CUCTEMU IPOLECYyaIbHUX
IIOBHOBA>XEHb aJIMiHICTPATMBHOI'O CYZly Ta CAMOCTiliHe [IpoljecyaslbHe sSIBUIle. 3a001)KHUKY 3/I0BKUBAaHHS CYAEI0
aIMiHICTPaTMBHOTO CYAy CBOIMU JUCKPELiTHUMU IOBHOBRXKEHHSIMU CUCTEMATHU30BaHO HA TaKi IPyIM:
3aKOHOJJaBYOT0 XapaKTePy; IPaBO3aCTOCOBHOTO XapaKTepy; MPaBOOCBITHBOTO XapakTepy. JJo nepmux BapTo
BiJHECTH: [IOBHOTY HOPMATUBHOI perjlaMeHTallii AUCKpeLifHUX I0BHOBaXKEHb aiMiHiCTpaTUBHOrO cyny (Cynni),
YMOB, KPUTEPIiiB, MEX IXHBOI peasisalii; HeJOIyIIEHHS CUTYallill IOPYLIEHHS [IPUHLUITY CUCTEMHOCTI HOPMAaTUBHOI
perJameHTallii, 3a IKUM He JAlTh 3MOTY iCHYBaHHSI KOJIi3ii1 i IpOrajvH y HOpMaTUBHOMY 3a0€3I1e4eHH]
IIpOLIeCyabHOI NisyIbHOCTI aMiHICTPAaTUBHOTO CyAY (CYAAi); BU3HAYEHHS ONTUMAJIbHOTO 00CSTy OUCKPEeLitHUX
IIOBHOBA>XE€Hb. 3aN100KHUKOM I1PaBO3aCTOCOBHOIO XapaKTepy BU3HAYEHO: JOTPMMaHHS YMOB, KpUTEPIiB, MeX
peaizauii AUCKpeLiflHUX TOBHOBAXXEHD; €(PEKTUBHICTb CUCTEMU NEPEIJISIAY CYAOBUX pillleHb; HAJIEXKHE
OOI'PYHTYBaHHSI aKTa 3aCTOCYBaHHS IUCKPELifHOTO MOBHOBAXEHHSI. [10 3aM06GKHIMKIB IPAaBOOCBITHLOTO XapaKTepy
HaJieXkaTb: IIPOBEEHHS 3aX0/IiB 1[0/10 MiBUILIIEHHS PiBHS IPABOCBiZOMOCTI Y4aCHUKIB CYZ0OBOTO IIPOLIECy (3aX01H 3
nifgBUILEHHS KBastigikallii, HayKOBO-IIPaKTH4Hi 3axo1u Too). CucTemMa 3aro0iKHUKIB 3JI0B)KUBAHHS
anMiHiCTpaTUBHUM CyZIOM CBOIMU JMCKpeLiiHNMU [TIOBHOBAaKEHHSIMHU MOKe OYTU OXapaKTepu30BaHa SIK

KOMIIJIEKCHA, €JIEMEHTaMU $IKOi € BiATIOBiAHI 3aX01 MO0 CY[IiB Ta 3aX01 010 YYaCHUKIB CyJJOBOTO IIPOLECY.

2. Author's definition of administrative court’s discretionary powers is reasoned. The administrative court
discretionary powers are defined as the totality of rights and obligations, determined by his competence,
regarding the choice of a solution to the case within the limits provided by the legislation on administrative
proceedings. It is proved that due to the application of discretionary powers, the formal criteria of the right to a
fair trial in administrative proceedings are directly realized (reasonable terms of consideration of the case;
accessibility of administrative proceedings; equality of the participants in the case in procedural rights; ensuring
the adversarial nature of the judicial process; ensuring an appeal) in the event that they are not sufficiently clear
definition in the legislation on administrative proceedings. The scope of exercise of discretionary powers is
defined, in particular administrative court can choose not only the form of behavior (active or passive) and the
variant of such behavior (the most optimal variant among legal alternatives), but also the way of implementing the
chosen variant of behavior, which includes specific means used by the court to achieve the goal determined by the
chosen behavior option. The criteria for the implementation of the discretionary powers of the administrative
court in the resolution of procedural issues are defined as: the target nature of the specific discretionary power;
the legal status of the parties to the case, in relation to which the procedural issue is being resolved; interest of the
participant. These criteria should be implemented taking into account the peculiarities of administrative
proceedings as a judicial specialization: presumption of legitimacy of the plaintiff's position in cases regarding the
appeal of acts of a public authority; the possibility of the administrative court to go beyond the limits of the claims,
if it is necessary for the effective protection of subjective rights, freedoms, legal interests; the official nature of the



investigation of the circumstances of the case, which implies the initiative of the administrative court; the priority
of human rights over public interests and the initiative of the administrative court in taking measures to protect
these rights in administrative proceedings. It was determined that the administrative court must show
consideration of the specified requirements in the motivational part of the decision. Discretionary powers are
defined by a specific concept in relation to the concept of powers of an administrative court and an integral
element of each group of functional powers of an administrative court. At the same time, the specific principles of
the application of discretionary powers characterize them as a separate element of the system of procedural
powers of the administrative court and an independent procedural phenomenon. Safeguards against the abuse of
discretionary powers by an administrative court judge are systematized into the following groups: legislative in
nature; of a law enforcement nature; of a legal educational nature. The first should include: a clear definition of the
discretionary powers of the administrative court in the legislation, the development of establishing the conditions,
criteria, limits of their implementation; preventing situations in which discretionary powers are due to deficiencies
in legal regulation (gaps and conflicts); ensuring the necessary minimum volume of discretionary powers. The law-
enforceable safeguard is defined as: compliance with conditions, criteria, limits of exercise of discretionary
powers; the effectiveness of the system of review of court decisions; proper justification of the act of application of
discretionary authority. Safeguards of a legal educational nature include: conducting measures to increase the
level of legal awareness of participants in the judicial process (training measures, scientific and practical measures,
etc.). The system of safeguards against abuse of discretionary powers by an administrative court can be
characterized as complex, the elements of which are appropriate measures against judges and measures against
participants in the judicial process.
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