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Pedepar:

1. AKTyasnpHiCTb TEMATHUKU BU3HAYAETHCS THM, 110 HAa TPOTUBAry iHIIMM BUAAM [IPaBO3aCTOCOBHOTO YISy,
IOCIIIPKEHHIO YISy IPOKYPOpa y KPMMIHAJIBHOMY ITPOBAKEHHI MPUIiJIEHO HEBUIIPABLAHO MaJIO YBaru. 3 orjsmy
Ha 1€, JOCi BifICyTHE €JHE PO3yMiHHS YISy IPOKYpPOpa Yy KPUMiHAJIbHOMY NIPOBAIKEHHI Ta HE 3'ICOBAHO
ocobmBoOCTel peasisalii yriasay NpoKypopa y pi3HUX CTaflisIx KpUMiHAIBHOTIO IPOBaiKeHHs. CUCTeMHUI aHai3
BITYM3HSIHOTIO KPUMIiHAJIBHOTO MPOLECYaJbHOrO 3aKOHOABCTBA CBITYMTh IIPO YUMAJTY KiJIbKiCTh OLIiHHUX ITIOHSITD,
KOJIi3iIfHUX HOPM, [IPOTaJIMH Y KPUMiHaJIbHO-TIPOL|€CyaJlbHOMY PEryJI0BaHHi Ta iHIIMX HOro nedeKTis, 1o €
nizcTaBolo AJ1s yrisay NpoKypopa. 3'sicoBaHo, mo Y KITK Ykpainu BiicyTHe BUSHAUEHHSI TIOHSITTSI «yTJISI]
IIPOKYPOPa», IIPOTE CaMe IOHSTTS BXXUTO. 3TigHo 3 4. 2 cT. 364 KIIK VKpaiHu SKIo B CyZ0OBOMY pO3IJIsiAi Opann
y4acThb JieKisbKa IPOKYPOPIiB, Y CYJOBUX AebaTax Ha ixHill po3cyMae NpaBo BUCTYIIUTU OLUH IIPOKYypOp abo KOKEeH
i3 HUX OGI'PYHTOBYE Y IPOMOBI CBOIO [10O3ULIiI0 Y IIEBHI YaCTUHI 06BUHYBauyeHHs. KOHCTaTOBaHO, IO YIJIsL,
[IPOKYpOpa y KpUMIiHaIILHOMY IIPOBAPKEHHI — LI€ aCIIEKT IIPABO3aCTOCOBHOI AisI/IbHOCTI IIPOKYpoOpa y

KpUMiHAJIbHOMY [IPOBAPKEHHI, 1110 [0JIsirae y BUOOpI, epei6aueHoMYy KpUMiHAJIbHUM NPOLIeCYaIbHUM 3aKOHOM,



ab0 TakoMYy, 1110 BUIIJIMBAE 3 HbOTO, UM 3yMOBJIEHOTO HeZ0JiKaMi KPUMiHAJIbHOTO MPOLECYabHOTO PETYII0OBAHHS,
IIPOKYPOPOM ITPOLeCyasbHOI [Iii YU MpoLiecyasbHOro pillieHHs 3 IBOX UM Oijibllle 3aKOHHUX, OOIPYHTOBAHUX Ta
CIIpaBeIJIMBUX aJIbTEPHATHUB, SIKi BiJI[IOBial0Th BUMOraM, II0 CTABJISTHCS IO IIPABO3aCTOCOBHOTO aKTy, Y MeXax
[IOBHOBAXXE€Hb IIPOKYpPOPa Ta 3 ypaxyBaHHSIM 00CTaBUH KPUMiHAJIBHOTO IIPOBAIKEHHS], Ha MiJICTaBi 110ro
BHYTPIIIHBOTO ITIEPEKOHAHHS i PaBOCBiIOMOCTI. 3'ICOBaHO, 10 MificTaBaMu IJ1s1 YIJIAY IIPOKypopa y
KPUMiHaJIbHOMY IIPOBAKEHHI € HEeIOJIiKU KPUMiHAJIBHOTO IPOLLECYaJIbHOTO 3aKOHOABCTBA, HAIMipHE B)XUBAaHHS Y
HOPMaTUBHO-TIPABOBUX aKTaX OLiHHUX MTOHSITh, & TAKOXK BOJIEBUSIBJIEHHS 3aKOHOJABLIsS, KOJIX BiH NIPSIMO
nepen6adyrB MOKJIMBICTb BUOOPY IPOKYPOPOM IIEBHOTO IIPOLIECYaIbHOTO PillleHHs 260 MPOoLeCyanbHOi Aii.
CTOCOBHO X [IPUYNMH YTy NPOKypPOpa y KPUMiHaJIBHOMY ITPOBAI)KEHHI, TO HUMU € JUHaMi3M JIep>KaBHOTO i
CYCIIiJIbHOTO KUTTS; 30ATHICTb 3aKOHOZABLISI YPETryJII0BATH JIUIIE TUITOBI CUTYaLlil ITif] 4aC KPUMiHAJIBHOTO
IIPOBA/I’)KE€HHS; TEXHIKO-IOPUIWNYHI HEJIOJIKM KPUMiHAJIBHOTO MPOL,ECYaJbHOrOrO 3aKOHOJABCTBA, ITOJIOKEHHS SIKOTO
HEMOJKJIMBO 3aCTOCYBATH, HE BIAIOYMCh [0 YIJIsLy IPOKypopa. CTBEPIKYEThCS, IO BUKOPUCTOBYIOUH YIS,
IIPOKYPOP Yy CTaAii Cy[JoBOro po3IJisiy: BUPIilllye IIMTaHHS IIPO HEOOXiNHICTb IIPOTOJIOIIEHHS BCTYIIHOI IPOMOBY;
BYCJIOBJIIOE TIO3UIL{I0 00 MOPSIKY NOCiIKEeHHS T0Ka3iB; IpUIIMae pillleHHs PO JOIIOBHEHHS, 3MiHy 200 BiIMOBY
Bif migTpuMaHHS 1y61iYHOrO OOBUHYBAYE€HHS; BUPIilLlye MUTAaHHS PO YCYHEHHS Iy61iYHOro 06BUHYBavya abo Npo
CaMOCTIIHy y4aCTb y CyJOBOMY PO3IJISZi y pa3i BiIMOBM y IOTOJKEHHI JOTIOBHEHHS, 3MiHU YU BiIMOBH Bif,
niATprMaHHS Ny6JIiYHOrO0 O6BHMHYBAUY€HHS; BUKJIQ[la€ CBOIO IYMKY 100 CyTi OOBMHYBaY€HHS], @ TaKOX 3 iHIIUX
[IMTaHb, 10 BUHMKAIOT IIifl Yac CyAOBOrO PO3IJIsLy; BUCIOBIIIOE MipKyBaHHS OO KPMMiHAJIbHO-TIPaBOBOI
KBastidikauii, mpu3HaYeHHs 3aX0/1iB KPUMiHAJIbHO-IPAaBOBOT0O XapaKTepy Ta iHIIMX MUTaHb, 10 BUPillye Cy], 3a
HacjligKaMu cyJioBoro poarsay. JornosHutu ct. 470 KITK Vkpainu 1je ofiHi€lo 06CTaBUHOIO, SIKY HEOOXiTHO
BpPaxoBYBaTH IIPOKYPOPY 1P BUPIiLI€HHI IMTaHHS IIPO YKJIAJ€HHs yTOAU [IPO BU3HAHHS BUHYBATOCTI —
IOOGPOBIBHICTB Mi03PI0BAHOTO Y1 OOBMHYBAUYE€HOT0 NIPY YKJIAIeHHI YTOY PO BU3HAHHS BUHYBATOCTi. 3'1COBaHO,
1[0 IIPOKYPOP peasidye yrisp i y KOHTPOJIbHUX CYJOBUX IPOBAIKEHHSIX, 1[0 POSIBJISETHCS Y: OAAHH] anessiiiiHoi
4M KacaliliHOi cKapry, 3asiBU PO NeperJIsiy, CyIOBUX pillleHb 32 HOBOBUSIBJIEHUMU 200 BUKJIIOYHUMU 00CTaBUHAMUY;
3MiHi aneIguiiHol Y1 KacalillHOi CKapry; OJaHHi KJIOIOTaHHs PO Nepefady KPMMIHAJIBHOTO NPOBA’KEHHS Ha
po3ruisy najiatu, 06'egHaHoi nasnaty KacanifiHoro kpuMinanbHOro cyny abo Bemnukoi [Tanatu Bepxosnoro Cyny;
BM3HAYEHHi 03HAK MiJiCTaB [J1s1 3MiHM ab0 CKacyBaHHSI CYJOBUX pillleHb y KpUMiHaJIbHOMY ITPOBA/>)KEHHI.
CdopMyJibOBaHi y MeXax NOCIiI)KEHHS] BACHOBKY, TEOPETUYHi I10JIOKEHHSI Ta HAYKOBO OOI'PYHTOBaHI IIPOIO3ULii
MO>YTb OYTH BUKOPUCTAHI: ) y TPaBOTBOPYil AiSIIbHOCTI — JJ151 YIOCKOHAJIEHHS PerylaMeHTallii HopM
KpUMiHaJIbHO-TIPOLECyasIbHOTO MPaBa, 10 € MifCcTaBaMu AJ1s YIJIsIAY IPOKypopa Y KpUMiHAIbHOMY ITPOBAIKeHHi; 06)
y IIPaBO3aCTOCOBHIM HisIJIbHOCTI — MiJ] 4aC BUPIlIEHHS MATaHb WOA0 peasisalii yrigay NIpoKypopa y KpUMiHaJIbHOMY
IIPOBA/I’KEHHI, y ITpoleci NiBUIeHHS KBaliikalii TpoKypopiB; B) y HAYyKOBO-AOCJigHII pOOOTi — SIK OCHOBA 1151
NOJIAJIbLIOrO PO3BUTKY BUEHHSI IIPO YIJISA] IPOKYPOPA Y KpUMiHAJIbHOMY IIPOBAJKEHHI; I') Y HABYaJIbHOMY IIpOLeci —
IIpY BUKJIQJAHHI Ta BUBYEHHI Kypcy «KprnmiHasipHO-TIpoLeCyasbHe IPaBo YKpaiHW», IPY MiATOTOBL METOIUYHUX
Marepiais, KypciB JIEKLiH, clleljalbHUX KyPCiB, IOCIOHUKIB, MiTPYyYHUKIB, HAYKOBO-IIPAKTUYHUX KOMEHTAPIB 10
KIIK Ykpainn.

2. The relevance of topic is determined by unjustifiably less attention to the issue of discretion of the prosecutor in
criminal proceedings, especially in contrast to other types juridical discretion. In view of this, there is still no
common understanding of the discretion of the prosecutor in criminal proceedings and the peculiarities of the
implementation of the discretion of the prosecutor at different stages of criminal proceedings have not been
clarified. Systematic analysis of domestic criminal procedural regulation /legislation shows a significant number of
judgment concept, juridical conflicts, gaps in criminal procedure legislation and other defects, which is the basis
for the discretion of the prosecutor. It is found that the Criminal Procedure Code of Ukraine does not provide the
definition of “prosecutor’s discretion”, but the definition itself is used. According to paragraph 2 of Article 364, if
several public prosecutors participated in trial, in pleadings, by their own discretion, one public prosecutor may
speak, or each of them may substantiate his position in a certain part of charges. It is stated that the prosecutor’s
discretion in criminal proceedings - is an aspect of the law activity of the prosecutor in criminal proceedings,
which consists in free choice provided by the criminal procedure law, or caused by deficiencies in criminal



procedure regulation /legislation, the prosecutor of a procedural action or procedural decision of two or more
lawful, reasonable and fair alternatives on the basis of his inner opinion, legal awareness and the circumstances of
criminal proceedings. It was found that the basis for the prosecutor’s discretion in criminal proceedings are the
deficiencies in criminal procedure regulation/legislation, excessive use of judgment concept in regulations, as well
as the expression of the will of the legislator, when he directly provided the possibility for the prosecutor to
choose a certain procedural decision or procedural action. As for the reasons for the prosecutor’s discretion in
criminal proceedings - they are the dynamic of state and public life; ability of legislators to regulate only typical
situations during criminal proceedings; technical and | deficiencies in criminal procedure regulation /legislation,
the provisions of which cannot be applied without the discretion of the prosecutor. Arguments are provided with
regard to the statement, that the discretion of the prosecutor in criminal proceedings is an objective legal
phenomenon that allows flexibility in law enforcement. This legal phenomenon is a means of overcoming gaps in
criminal procedure in the absence of the necessary legal framework or in a situation of impossibility to complete
legal regulation, allows to respond quickly to the transformation of public relations when the legislator cannot
catchupwiththe time to respond properly to changes in social life. The classification of the prosecutor’s discretion
in criminal proceedings has been carried out. By subject on: normative and individual. By degree of discreteness:
continuous and discrete. By field of law: in field of criminal law and in field of criminal procedural law. Depending
on the status of the prosecutor: discretion that can be reviewed and final discretion. It is stated that the realisation
of the prosecutor’s discretion at the stage of pre-trial investigation are: the decision to fix the procedural action
with the help of technical means; the right to set procedural deadlines, in particular the extension of the term of
investigative actions; extension of the term of performance of the specific task; extension of the pre-trial
investigation; determination of jurisdiction; decision on permission to disclose information of the pre-trial
investigation;conducting a survey of a person in the mode of video or telephone conference; notification of
persons on conducting investigative actions against them; drafting key procedural documents - written notice of
suspicion, indictment; decision on consideration of the indictment in simplified proceedings, delivery of a written
notice of suspicion; suspension of the pre-trial investigation. Add to Article 470 of the Criminal Procedure Code of
Ukraine circumstance that must be taken into account by the prosecutor when deciding on the conclusion of a
plea agreement - the voluntariness of suspected /criminal defendant in concluding a plea agreement. It is founded
that the prosecutor exercises discretion in court proceedings by: filing of an appeal or cassation appeal, request
for review of court decisions in newly discovered or exceptional circumstances;changing appeal or cassation
complaint; filing an objection to an appeal or cassation appeal; the right of higher prosecutors to file appeals,
cassation appeals, requests for review of court decisions on newly discovered or exceptional circumstances,
regardless their participation in court proceedings.
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