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1. Inceprarnis € nepmuM B YKpaiHi KOMIIJIEKCHUM HAaYKOBUM JOCJIiI)KEHHSIM NPAKTUKU €BPOIENChKOT0 CyAy 3 IPaB
JIIOAVHU SIK IPKepeJia 3€MeJIbHOTO ITpaBa YKpaiHy, y MesKax sIKoi po3po6sieHo i chopmMyIbOBaHO HOBI HAyKOBi
BUCHOBKU Ta MMPaKTU4Hi [IPOIO3ULIii OO0 yIOCKOHAJIEHHS HAlliOHAJILHOTO 3aKOHOIABCTBA 3 METOIO MiIBUILIEHHS

e EeKTUBHOCTI 3aXUCTY 3€MEeJIbHUX NIPaB B YKPaiHi. AKTyayIbHICTb TEMU JOCIIiIPKEHHSI OO PYHTOBYETHCS HELOCTATHIM
IOKTPUHAJIbHUM BUBYEHHSM 1[bOTO ITPABOBOIO MEXaHi3My, SIKMI BU3HAHUU 3aKOHOM YKpainu «I1po BUKOHaHHS
pillleHb Ta 3aCTOCYBaHHS NPAKTUKU €BPONENCHKOrO CyAy 3 IIPaB JIIOIVMHU» IXKEPEJIOM 3€MEJIbHOTO IpaBa. YacTora
3BEPHEHb i3 cKapramu npotu Ykpainu no €CI1J, a TakoxX BIUIUB MOT0 IIPaBOBUX M103ULiH Ha PyHIAMEHTaJIbHI 1715
3€MEJIbHOTO ITpaBa MUTAaHHA IiIKPECIIIOE aKTyaJIbHICTh TEMU AUcepTalii. 3a pe3yabTaTaMy IIPOBEAEHOrO aHAI3Y
YAOCKOHAJIEHO BU3HAYEHHS MOHSTTS «[JKEPEJIO 3€MEJILHOTO MPpaBa» y GOPMabHO-I0PUIUYHOMY CEHCI 5IK

odiniiiHoi popmU 30BHILIHLOTO BUPaKEHHS [IPAaBOBUX HOPM (3arajlbHOOOO0B'SI3KOBUX IIPABUJI [TOBEIiHKM), 110



PETYJIOIOTh CYCIIiIbHI BiTHOCMHHU 1010 BOJIOAIHHSA, KOPUCTYBAHHS, PO3IOPAAKEHHS, YIIPABJIiHHSA i OXOPOHU
3eMeJib. JIoBeIeHO IPaBOBY NPUPOAY NPAKTUKY €BPOIENCHKOro CyAy 3 IIPaB JIOAVHY SIK IPKepeJla 3eMeJIbHOrO
npaBa Ykpainu. O61rpyHTOBaHo, 1o npakruka €CI1J Mae npeLeieHTHY IPaBOBY IIPUPOAY SIK IKEPeJIo 3€MEIbHOTO
[IpaBa, 3Ba’Kalo4y Ha ii HOpMOTBOPUYMI XapaKTep, HaJHALIiOHAIbHO-iepapXi4yHy POJib EBPOIENCHKOTO CYAY 3 IIPaB
JIIOAVHY, 3aKOHOJIaBuMii 060B’130K BUKOPUCTOBYBATH NPAKTHUKY SIK IKEPEJIO IIPABa, HASIBHICTh aHAJIOra ratio
decidendi y pimenHsx ta yxBanax €CILJ, a Tako>XX CTabiIbHICTh Ta NepenoavyyBaHiCTb IPAKTUKU. 3 ypaxyBaHHSIM
1IbOT'O 3aIIPOIIOHOBAHO aBTOPChKe BU3HAaueHHs npakTuku €CI1J gk mKepesia 3eMeJIbHOTO IpaBa YKpaiHy, a caMme:
CTBOPIOBAHUI HAJIHAL[iOHAJIIbHOIO CYLOBOIO YCTAHOBOIO B IIPOLECi TiymadyeHHs KOHBeH1Lil iHTeprpeTaniiiHo-
IIPABOBUI MIPELIEJIEHT, 0 € 000B'SI3KOBUM /1711 BAKOPUCTAHHS IIPU PETyJIIOBaHHI 3eMeJIbHUX [TPAaBOBITHOCHUH Ta
BUPIlIEHHI 3eM€eJIbHUX CIIOPiB B YKpaiHi. loBeEHO, 10 NPaKTHUKa E€BPOIENCHKOTO CYy 3 [IPAB JIIOJUHU BKIIIOYAE B
cebe yci pimenns ta yxsanu €CILI K y cipaBax IpoTy YKpaiHy, Tak i IpOTH iHKX IepKas. [IpuBepHYTO yBary f0
HEO0JIiKIB 3aKOHOJABCTBA y LIbOMY KOHTEKCTI Ta 3alPOIIOHOBAHO BHECTHU BiANOBIiHI 3MiHU 10 CT. 1 3aKOHYy YKpaiHu
«[Tpo BUKOHaHHS pillleHb Ta 3aCTOCYBaHHSI IPAKTUKY €BPOIEICHKOro Cyy 3 IpaB NoguHNU». OGIPYHTOBAHO, 1110
npakrtuka €CIIJI mae noB’g3aHy MpaBoBY NpUPOLy 3 KoHBEHIi€l0 IPO 3aXUCT MIPaB JIOAUHY i OCHOBOIIOJIOKHUX
CB000],. €BPONENCHKUN CY/ 3 [IPaB JIIOJMHU y CBOIX IPABOBUX MO3ULiSIX PO3BMBAE 3arajbHi npuHuuny KoHseHuii Ta
BCTaHOBJIIO€ HOBI ITPaBMJIa Ta MIPABOBi IPUHLIMIIY, SIKUX [IOBUHHI JOTPUMYBATUCh YIACHUKHN 3€MEJIbHUX
MIPABOBiHOCKH. 3Ba)Kal0UM HA BCTAHOBJIEHU! B YKpaiHi NpUMAaT MiKHApOIHOTrO IIpaBa HaJl HAl[iOHAJIbHUM
3aKOHO/JIABCTBOM Ta B3a€MO/IONOBHIOYY [1PaBOBY Ipupony KoHBeHIil Ta NpakTMKU €BPONENChKOro Cyay 3 IpaB
JIIOJVHMY, TIPAKTYKA 3aiiMae Te XX Miclie y iepapxii Ipkepest 3eMeJIbHOTO Npasa YKpainy, o i1 KouseHuid. Came ToMy
npaktuka €CILI Mae HIKYY IOpUANYHY cUily, aHDK KoHCTUTY1Lis YKpainy, ajie BuIly 32 3aKOHU Ta iHIIi
HOPMAaTHBHO-TIPABOBi aKTU. Y HAyKOBill pOOOTi LOCIiI>KEHO IIPaBOBY IPUPOY KOHCYJIbTaTUBHUX BUCHOBKIB
€BPOINENCHKOro Cyy 3 IIPaB JIIOJVHU, a TAKOXKX OOIPYHTOBAHO HEOOXiHICTh 3aCTOCYBAaHHS LIbOTO MEXaHi3My MpU
BUPILIEHHI 3eMeJIbHUX CIIOPiB. 3BaKal04M Ha Te, 110 Y MeXKax KOHCYJIbTaTUBHUX BUCHOBKIB €CI1JI He BcTaHOBIIOE
HaBHICTb YU BiICYTHICTb ITOPYLIEHHS KOHBEHII]i, a TAKOK Ha BiTHOCHO HEBEJIMKY KiJIbKiCTb KOHCYJIbTaTUBHUX
BMICHOBKIB Ta BiJICYyTHICTb Y HUX O0OB'SI3KOBOI IIPABOBOI CUJIY, 3alIPOIIOHOBAHO, 1I0 KOHCYJIbTAaTHBHI BUCHOBKU HE €
IKepeJsioM MpaBa, ajle BITYM3HAHI CyAu IIOBMHHI BpaxOBYBaTH iX [IPY BUPILIEHHI IIMTaHb, 1[0 BUHUKJIIY Y 3B'43KY i3

IIpaBaMy, rapaHtToBaHuMu KoHBeH1li€lo.

2. The dissertation is the first comprehensive academic study in Ukraine devoted to the case law of the European
Court of Human Rights as a source of Ukrainian land law. Within the framework of the research, new scholarly
conclusions and practical recommendations aimed at improving national legislation in order to enhance the
effectiveness of the protection of land rights in Ukraine have been developed and formulated. The relevance of the
research topic is substantiated by the insufficient doctrinal study of this legal mechanism, which is recognized by
the Law of Ukraine “On the Enforcement of Judgments and Application of the Case Law of the European Court of
Human Rights” as a source of land law. The frequency of applications lodged against Ukraine before the ECtHR, as
well as the influence of its legal positions on issues fundamental to land law, further emphasize the relevance of
the dissertation topic. As a result of the analysis conducted, the definition of the concept of a “source of land law”
in the formal legal sense has been improved and defined as an official form of external expression of legal norms
(generally binding rules of conduct) regulating social relations concerning the possession, use, disposal,
administration, and protection of land. The legal nature of the case law of the European Court of Human Rights as
a source of Ukrainian land law has been substantiated. It is argued that the ECtHR’s case law has a precedential
legal nature as a source of land law due to its law-making character, the supranational and hierarchical role of the
European Court of Human Rights, the legislative obligation to apply its case law as a source of law, the existence of
an analogue of ratio decidendi in ECtHR judgments and decisions, as well as the stability and predictability of the
Court’s jurisprudence. Taking this into account, the author proposes a definition of the ECtHR’s case law as a
source of Ukrainian land law, namely: an interpretative legal precedent created by a supranational judicial
institution in the process of interpreting the Convention, which is mandatory for application in the regulation of
land relations and the resolution of land disputes in Ukraine. It has been demonstrated that the case law of the
European Court of Human Rights includes all judgments and decisions of the ECtHR both in cases against Ukraine



and against other states. Attention is drawn to shortcomings in the legislation in this context, and amendments to
Article 1 of the Law of Ukraine “On the Enforcement of Judgments and Application of the Case Law of the European
Court of Human Rights” are proposed. It is substantiated that the ECtHR’s case law has an interconnected legal
nature with the Convention for the Protection of Human Rights and Fundamental Freedoms. In its legal positions,
the European Court of Human Rights develops the general principles of the Convention and establishes new rules
and legal principles that participants in land relations must observe. Given the primacy of international law over
national legislation established in Ukraine and the complementary legal nature of the Convention and the ECtHR’s
case law, such case law occupies the same position in the hierarchy of sources of Ukrainian land law as the
Convention itself. Therefore, the ECtHR’s case law has lower legal force than the Constitution of Ukraine, but
higher legal force than statutes and other normative legal acts.
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Jleoninma KO3bkoBa

Kopg 3a €IPIIOY: 14163438

Micuesnaxomxeunﬂ: ByJI. ['epoiB Maiiiany, XMeJbHULBKUI, XMEJIBbHULBKUI P-H., 29000, Ykpaina

dopma BracHOCTI: JlepxasHa
Cdepa ynpaBiiHHS: O6sacHa pazja

InenTudikarop ROR:

Baacwue IlpizBumie Im's Ilo-6aTbKOBI:
1. IBannubKUM AHIpPin MUpOHOBUY

2. Andrii Ivanytskyi

KBasigikanis: n.dinocod, 081

ImenTudikarop ORCID ID: He zactocoyerbcs

JonmaTkoBa iHdopmarist:

IloBHE HaliIMEeHYBaHHS IOPUAHYHOL 0COOH: XMebHUIILKUIA YHIBEPCUTET YIIPaBJIiHHA Ta IpaBa iMeHi

Jleonina KO3pkoBa

Kopg 3a €IPIIOY: 14163438

Micuesnaxo,rpkeunﬂ: ByJI. ['epoiB Maiiany, XMeJbHULBKUI, XMEJIbHULBKUI P-H., 29000, Ykpaina

dopma BiracHOCTI: JlepxasHa
Cdepa ynpaBiiHHS: O6sacHa paza

InenTudikarop ROR:

VIII. 3aKkJII04Hi BiZmoMOCTi
BiiacHe IIpi3Buie Im'sa ITo-6aTbKOBI

TOJIOBH pajgu

BaacHe IlpizBuiie Im's ITo-6aTbKOBI

rOJIOBYIOYOTO Ha 3acCiiaHHi

BignoBigasibHUMH 3a HiATOTOBKY

00JIIKOBHX JOKYMEHTIB

PeecTpartop

Bbpurineup Onexkcanap OnekcinoBuy

Bpurineup OnekcaHup OseKkciiioBud

YepHsk Oznena FOpiiBHa

Opuenko TersiHa AHaToJIiBHA



KepiBHuk Bigginy YKpIHTEI, mpo €
BiZITIOBiZaIBHUM 3a peecTpallilo HayKoBoi IOpuenko TeTsHa AHaTosiiBHA

JisiIbHOCTI




