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1. TIpuHUMIT [OGPOCOBICHOCTI B IMBIJIbBHOMY CYIOYUHCTBI

2. The Principle of Good Faith in Civil Procedure

Pedepar/anoTamis:
1. TeopeTHUYHY OCHOBY [OCJIiIK€HHS CTAHOBJIATh JOKTPUHAJIBHI MiAXOIHX 040 KOHLENLii 106pOCOBICHOCTI IpU

OLIiHIIi TpOLIeCyabHOI [I0BEiHKY CTOPiH. EMIipryHOI0 623010 € CyZoBa IIpaKkTHKa 3aCTOCYBAaHHSI BKa3aHOI

KOHLenuii. ¥ po6oTi 37ilicHeHO ix cuCTeMHe OIpalloBaHHS Ta y3arajbHEHHS, a TAKOXX BU3HAYEHO I'eHe3y 1aHOi

KOHIIeMN1ii. 3allpon0HOBaHO BKJIIOYUTU KaTEropito JOO6POCOBICHOCTI 0 N€peliKy OCHOBHUX IIPUHIUIIIB [IUBiJIbHOTO

CyJIOYMHCTBA. Y LIbOMY KOHTEKCTi TPOIIOHYETHCSI PO3Pi3HATU MPUBATHY Ta Ny6JIiYHYy CKJIAJ0Bi METU LIABIJIbBHOTO

npouecy. [TpuBaTHa CK1a40Ba Bilo6paskae IpaBo KO>KHOIO Ha CIIPaBedJIMBUI CYyIOBUI PO3IJsiy, a mybJsivyHa —

KOHLIeMNIlilo po3noAinpyoi cripaBennuBocti (distributive justice) y cdepi nusinbHOro cygourHcTBa. [IpoananizoBaHo

CHiBBiﬂHOIﬂeHHH IIPUHLNITY BEPXOBEHCTBA IIpaBa Ta IIPUHIUITY ,ELO6pOCOBiCHOCTi, a TaKOX iX 3B'I30K 3 iHCTI/ITYTOM

Kelc-MeHeIKMeHTY. [JoBefeHo, o MPUHLIUI OOPOCOBICHOCTI B IIbOMY KOHTEKCTi BUCTYIIA€ TAPAHTIEI0

BiITIOBiTHOCTI [1paBOCYiisl BUMOraM BEPXOBEHCTBA ITpaBa Ta YHEMOXKJIMBIIIOE ITPOLiecyasibHi fuBepcii 3 60Ky



y4aCHUKIB [TPOBaKeHHS. 3p06JI€HO BUCHOBOK IIPO HEOOXiTHICTb PO3IJISIAATY IPUHLIAI JOOPOCOBICHOCTI SIK
rapaHriio 3a6e3reyeHHs BAMOT BEDXOBEHCTBA TpaBa. Foro 3acTOCyBaHHS YHEMOKJIMBIIIOE TIPOLIECYaIbHi MBEpCii
32 YMOBU HaJlaHHSI CyZy JLOCTATHbOTO 00CSTY IOBHOBAXXEHD 11010 KEPIBHUIITBA PyXOM CIIPaBU (Keic-
MEHEPKMEHTY). 3 ypaxyBaHHSIM OCOOJIMBOCTEN BITYM3HSIHOTO LIMBLILHOTO CYJOUYMHCTBA HAJAHO CUCTEMHO-
CTPYKTYPHY XapaKTePUCTHKY IIPUHIUITY OGPOCOBICHOCTI, 1110 BKJIIOYAE: 1) 3a60pOHY 3/I0BXKUBAHHS
npoliecyajbHUMU [IpaBaMy; 2) 3a060pOHY CyIlepeydsnBOoi MOBEAIHKY SIK Pi3HOBUAY 3JI0BKMBaHHSI IIPOLieCyalbHUMU
npaBaMy; 3) 000B’I30K HaJIeXKHOT'O BUKOHAHHS NIPOLiecyalbHUX O00B'I3KiB. Lli eleMeHTH BioOpaXkaloTb [iBi OCHOBHI
¢$yHKLUii NpUHIUITY T06POCOBICHOCTI: 0OMEKYBaIbHO-KOPUTYIOYOI, O TPOSIBIISIETHCS B 3a00POHI J1ilA, SIKi
cyrepedaTs 3aBIaHHIM UBIJIBHOIO CYyJJOYMHCTBA, Ta LiJIeCIPSIMOBYIOUOI, [0 3a6e3Ievye MiAnopsIKyBaHHS
IIPOLECYAJIbHUX JIif 3arajibHil MeTi UBIJILHOrO CyLOoYMHCTBA. Ha ocHOBI aHanidy npaktuku €CIII mozo . 1 cT. 6
€KI1JI 3po61€HO BUCHOBOK IIPO BiJICYTHICTb Y IPAKTUL] Liei Mi’>KHapO4HOi YCTaHOBY YCTaJIeHOI KOHLIEMIIii
no6pocoBicHOCTI. HaToMicTb iieThCsl IPO KaTeropito e(peKTUBHOCTI PO3IJIsiAy ClipaBu. BogHoUac eeMeHTr
BianoBinHOI KoHUenuii B npaktuii €CIIJI pakTUYHO € aHaJIOriYHUMU 3alIPOIIOHOBAHUM Y IOCJIiI>)KEHH] CKJIaJloBUM
IIPUHLUITY JOOPOCOBICHOCTI. Y AUCepTaLiliHill poOOTi pO3IJIsIHYTO NIPO6IeMU IPAaKTUYHOI peasizallii IpuHIuIy
IIOOPOCOBICHOCTI. SIK mepelmKoay A5 HOoro Hajle>kHOi peasisaliil BU3BHauY€HO: 3JI0BKUBAHHS NIPOLleCyalbHUMU
IIpaBaMu, CYTSDKHULTBO Ta CYIIEPEYINBY IPOLECYalbHy MOBEAIHKY SIK Pi3HOBUIU MPOLIECYaJbHUX 3JI0BKVBAHb;
HEHaJIe>)XHe BUKOHAHHS IIpoliecyasibHUX 000B’s13KiB. [IpoaHaisoBaHO TeHJIEeHIlii HallioHa/lIbHOI CY0BOI IPaKTUKU
IIOAO TJIYMa4€HHs IPUHLNUIY OOPOCOBICHOCTI Ta IOT0O CKJIA[0BUX. 3alIlpONIOHOBAHO BUOKPEMJIIOBATHU [IBi TPy
O3HaK 3JI0BXXMBaHHS NIPOLeCYaIbHUMMU [TpaBaMu: CyO'€KTUBHI Ta 00'eKTUBHI. OKpeMy yBary npuaiieHo
3JI0B’KMBAHHIO [TPAaBOM Ha CYIOBUI 3aXUCT, 30KpeMa (PeHOMEHY CYTSKHULITBA. SIK OCHOBHI 03HaKM OCTaHHbOI'O
BM3HAUEHO: a) CUCTEMATHUYHICTb; 0) 6€3MiICTaBHICTb [T030BIB Ta BifICYTHICTb MiJICTaB AJ1s1 BUNHEHHS iHIIMX
MpolieCyasbHUX [Iiif; B) HENPaBOMipHY MeTy. HarosomeHo, 10 BU3HaHHS 0COOU CYTSKHUKOM Mae CIIPUYMHSATU [J1S
Hei HeraTyBHI IpoliecyasbHi HACTiIKY, 30KpeMa 3a00pOHY ITPOJOBXKYBATU [I0TOYHE ITPOBAIKEHHSI 200 3BePTaTUCS
IO CyZly 3 HOBUMM I1030BaMH, a TAaKO3K, 3aJIEXKHO Bifi 00CTaBUH CIIpaBy, CTSITHEHHS TPOILOBOi KOMIIEH callii 3a
3JI0BKMBAHHS NIpOLeCyaJlbHUMU IpaBaMu. OOGI'PYHTOBAHO 3a00POHY «HENPSIMOTO OCKAPKEHHS», (PaKT BUMHEHHS
SIKOTO Ma€ BCTAHOBJIIOBATUCS 3a HAABHOCTI 3allpONIOHOBAHUX Y JOCIIAKEHHI KpUTEPIiB. [lj1s1 BUCHOBKY IIPO
HaSBHICTb 3JIOBXXMBAHHS [IPAaBOM Ha IT030B 3 METOIO TIOBTOPHOTO PO3IJISAY CIIPaBH, Y SIKiM y>Ke YXBaJI€HO OCTaTOYHE
pillIeHHs], 3aIIPOIIOHOBAHO BPAaxOBYBATU TaKi KPUTEPIi: a) TOTOKHICTh CTOPiH NONEPeAHbOrO Ta HACTYIIHOTO
IIPOBA/I>KEHB; 6) Iy6II0BAaHHS 32 CBOEIO CYTTIO BUMOT CTOPOHU; B) BifIIIOBIIHICTb IIEPEIJISIAY CIIPAaBU iHTEpecam
cycninbcTsa (public interest). OkpecsieHO CyTHICTb CyIliepedsnBOi IPOLeCyaabHOI IOBEIiHKY SIK IePEMKOLN IJ1s1
peanizauii npuHIMNYy 06pocoBicHOCTI. [IpoaHasnizoBaHO KOHIIENIiI0 €CTOIEII0 B KOHTEKCTI IPOoLieCcyabHOi
NOBEJiHKY B KpajHaxX aHIJ10-aMEePUKAaHChKOI Ta KOHTUHEHTAJIBHOI IPABOBUX CUCTEM, 30KPEMa KOHLEMNIIiI0 CYyJ0OBOTO
ecrorneio y CIIA. Ha mizncraBi mpoBefeHOro NOCiIKeHHs 3p06JIeHO BUCHOBOK IIPO HEJOLiJIbHICTh BUKOPUCTAHHS
TepMiHa «eCTOIEJIbY 3 OIJISIAY HAa BUMOTH YiTKOCTI Ta 3pO3yMIJIOCTi CYJJOBUX pillleHb. Y KOHTEKCTi YKPaiHCBKOi
[IPaBOBOi JOKTPUHHU LIEM TEPMIH HE BIJI[IOBiae 3a3Ha4YEHNM BUMOIaM 4Yepe3 pisHe TIIyMady€HHs Bif[TOBigHOI
KOHLeNLii B KpaiHax ii po3BUTKY. Bisbll TOPEYHUM € 3aCTOCYBAHHS ITOHATTS «3a00pOHA CYNEPeYwINBOi NOBEIiHKI»
SIK CKJIa/10BOI MPUHIMITY 10O6pOoCcoBicHOCTI. KOHCTaTOBaHO, 10 CYyTHICHUMY O3HaKaMy IIPOLIECYaJIbHOI CyIIepewInBOi
MOBE/IiHKY €: a) HEBiANOBIAHICTh oNIepenHil MoBeiHIli CTOPOHMU (1[0 MO>XKe OXOILJIIOBATH $IK [Iil0, TaK i
0e37isbHICTD); 6) BpaXyBaHHsI TaKoi IOBEAiHKM CYAOM IIif] Yac BUPILIE€HHS MPOL,ECyaJbHOTO IMTaHHS; B) OTPUMaHHS

HECIIPaBeJIMBOI [I€peBaru BHACIILOK TaKOI IOBEIiHKU.

2. The dissertation is devoted to determining the legal nature and content of the principle of good faith in civil
proceedings. The theoretical framework of the research is based on an analysis of doctrinal approaches and
judicial practice concerning the application of the concept of good faith in assessing the procedural conduct of the
parties. The genesis of this concept is examined. The study proposes including the category of good faith among
the fundamental principles of civil procedure. In this context, it is suggested to distinguish between the private
and public components of the purpose of civil proceedings. The private component reflects everyone’s right to a
fair trial, while the public component embodies the concept of distributive justice in the field of civil justice. The
correlation between the rule of law and the principle of good faith, as well as their connection with the case



management institution, is analysed. It is argued that the principle of good faith serves as a guarantee of
compliance of justice with the requirements of the rule of law and prevents procedural diversions by participants
in proceedings. Its effective application is possible provided that the court is vested with sufficient powers to
manage the course of the case (case management). Taking into account the specific features of national civil
procedure, a systemic and structural characterization of the principle of good faith is provided. It includes: 1) the
prohibition of abuse of procedural rights; 2) the prohibition of inconsistent conduct as a form of abuse of
procedural rights; 3) the obligation to duly perform procedural duties. These elements reflect two main functions
of the principle of good faith: a restrictive-corrective function, manifested in prohibiting actions contrary to the
objectives of civil proceedings, and a guiding function, ensuring that procedural actions are subordinated to the
general purpose of civil justice. Based on the analysis of the case law of the European Court of Human Rights under
Article 6 §1 of the European Convention on Human Rights, it is concluded that there is no established concept of
good faith in the Court’s practice. Instead, the Court primarily operates with the category of effectiveness of
proceedings. At the same time, the elements identified in the Court’s case law are substantially similar to the
components of the principle of good faith proposed in this research. The dissertation addresses issues of the
practical implementation of the principle of good faith. Obstacles to its proper implementation include abuse of
procedural rights, vexatious litigation, inconsistent procedural conduct, and improper performance of procedural
duties. Trends in national judicial practice regarding the interpretation of the principle of good faith and its
elements are analysed. Two groups of indicators of abuse of procedural rights are distinguished: subjective and
objective. Particular attention is paid to abuse of the right of access to a court, including the phenomenon of
vexatious litigation. Its main features are identified as: 1) the prohibition of abuse of procedural rights; 2) the
prohibition of contradictory behavior as a type of abuse of procedural rights; 3) the obligation to properly perform
procedural duties. It is emphasized that recognizing a person as a vexatious litigant should entail negative
procedural consequences, such as prohibition from continuing pending proceedings or filing new claims, and,
depending on the circumstances of the case, the imposition of monetary compensation for abuse of procedural
rights. The prohibition of “indirect appeal” is substantiated, and criteria for establishing such abuse are proposed.
In determining whether there is abuse of the right to bring a claim aimed at reconsidering a case in which a final
judgment has already been delivered, the following criteria are suggested: a) identity of the parties in the previous
and subsequent proceedings; b) substantive duplication of claims; c¢) consistency of the review with the public
interest. The essence of inconsistent procedural conduct as an obstacle to the implementation of the principle of
good faith is outlined. The concept of estoppel in the context of procedural behaviour in Anglo-American and
continental legal systems, including judicial estoppel in the United States, is analysed. The author substantiates the
inadvisability of using the term “estoppel” in Ukrainian legal doctrine due to the requirements of clarity and
comprehensibility of judicial decisions and the diversity of interpretations of this concept in different jurisdictions.
Instead, the term “prohibition of inconsistent conduct” is considered more appropriate as a component of the
principle of good faith in civil proceedings.
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dopma BracHOCTI: JlepxasHa

Cdepa praBJIiHHﬂ: MiHicTepcTBO OCBiTH 1 HayKU YKpaiHu

InenTudikarop ROR:

VIII. 3akir04Hi BimoMocTi
Biiacue IlpisBuie Im's I1o-6aThKOBI Taur'an Poman Ianosny
rOJIOBH pagu

Biiacue IlpizBume Im's ITo-6aThKOBI Taur'san Poman [BanoBu

roJIOBYIOYOrO Ha 3aCifiaHHi

BiamoBiganbHUH 32 MiATOTOBKY Jleit6a Jlionmunia BacuniHa
00JIIKOBHX JJOKYMEHTIB

Peectpartop IOpuenko TeTtsiHa AHaToiiBHA



KepiBHuk Bigginy YKpIHTEI, mpo €
BiZITIOBiZaIBHUM 3a peecTpallilo HayKoBoi IOpuenko TeTsHa AHaTosiiBHA

JisiIbHOCTI




