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PO3CJIiIyBaHHS 32 iHILliIaTUBOIO CTOPOHU 3aXUCTY.

2. Selection, change, cancellation of criminal proceeding measures at the stage of pre-trial investigation at the
initiative of the defense party.

Pedepar:

1. luceprauis € nepummm KOMIUIEKCHUM HayKOBUM JOCJIII)KEHHSIM TEOPETUYHOIO Ta [IPABOBOTO MiAIPYHTS
IIPAKTUYHOI peasi3allii iHiliaTUBX CTOPOHHU 3aXUCTY IIiJl Yac NpoLenypyu 06paHHs, 3MiHM Ta CKAaCyBaHHS 3aXOZiB
3a0e3ne4yeHHs KpUMiHaJIbHOTO IIPOBAIKEHHSI Ha CTaflil JOCYJ0BOro po3cifyBaHHs. KoHcTaTyeTbes, 110
MoHorpadiuHi JOCTiIKEeHHS BUeHUX, SIKi MOXXHA BBayKaT OCHOBOIO 7151 BIIOCKOHAJIEHHS TPAKTUYHOI pearizaiii
IOCJIiIKYBAaHOTO IIPaBOBOTO iHCTUTYTY YMOBHO MOJKHA IOJIIMTH HA TaKi rpynu: 1) po6oTH, sKi MPUCBSIYEH] y4acTi
CTOPiH KPUMiHaJILHOTO TIPOBAIKEHHSI IIPY 3aCTOCYBAaHHS OKPEMUX 3aMI00DKHUX 3aX0iB KpUMiHAIBHOTO
IIPOBA/IKEHHSI; 2) pOOOTH, SIKi IPUCBSIYEH] 3aMTOODKHUM 3aX0aM B LIiJIOMY; 3) poOOTH, B SIKUX OCJIIKEHO
3aMO6IKHUX 3aX0liB KpUMiHAJIbHOTO MTPOBAIKEHHS, SIKi He BiTHOCATBCS [0 3arl00KHUX 3aX0/1iB; 4) pOOOTH, SKi
[IPUCBSYEHI iHIIMM IIPAaBOBUM IHCTUTYTaM, JOTUYHMM [0 3alI00DKHUX 3aXO0/iB KPMMiHAJIBHOTO NPOBAIKEHHSI.

[IpoanamnizoBaHo 3MiCT TaKOi IPAaBOBOI KaTEropii SIK «3axUCT» Ta BUBELEHO CIIeliaJIbHEe HAYKOBE ITOHSTTS



«iHILIaTUBHICTh CTOPOHU 3aXUCTY», BUBYEHO HOTO €TUMOJIOTiI0, 3MIiCT, BUIU Ta MpolLeCcyanbHi popMu peanisaliii.
BusHaueHo, 0 JaHy KaTeropilo CJIif po3rysfaTy K IPOAKTUBHY NisIbHICTh CTOPOHU 3aXUCTY 3 BAKOPUCTAHHIM
KOMILJIEKCY IIPOLIeCYaJIbHUX 3ac00iB, CIIOCOOIB pearyBaHHs Ha [IPABOBY AilICHICTh Y KOHKPETHOMY KPUMiHAJIBHOMY
[IPOBAIKEHHI B IMHaMIlli KpUMIHAJIBHOI [IPOLECYaJIbHOI AisITIbHOCTI, MIJIIXOM TAKTUYHOI'O BUKOPUCTaHHS
BiITIOBiZTHO 110 TIpOLieCYyasibHOI cHTyalii HalaHMX 3aKOHOM IIPaB, 3 METOIO JOCSITHEHHS HAaNOiIbIll CIIPUSITIIMBOTO Ta
0a’kaHOTO [1JIs1 Mi03PI0OBAHOTO PE3yJIbTaTy Ta 3abe3rnedeHHs eeKTUBHOIO 3aXMCTY. 3allpOIIOHOBAHO BJIACHUI 1O
«iHiLiaTMBHOCTi CTOPOHM 3aXMCTy» Ha aKTHUBHY, [IACUBHY Ta 3MimaHy Gopmy. JIo akTUBHOI (OpMHU IIPOSIBY
iHIIIaTUBHOCTI CTOPOHM 3aXUCTY BilHECEHO KOHKPETHI Ail, CIIPSIMOBAaHi CIIPOCTYBAaHHS IOBOJIB CIIig40ro,
IIPOKYpOpA 11070 HEOOXiNHOCTI 3aCTOCYBaHHS 10 MiN03PI0OBAaHOrO OOBUHYBAYEHOTO [TEBHOTO 3aII001KHOTO 3aX04y
KpUMiHaJIbLHOTIO IPOBa/iKEHHsI. [lo nacuBHOi GOPMHU — TAaKTUYHi pillleHHsS] CTOPOHU 3aXUCTY, IIPU SIKUX Cy0'€KT
YMHCHO HE BUKOPUCTOBYE HaZlaHe IIPOLIECYaJIbHMM 3aKOHOM IIpaBo. 3MimaHa (popmMa iHiliaTUBHOCTI CTOPOHU
3axXUCTY MiJl 4ac 3aCTOCYBAHHS 3aM0OIKHUX 3aX0/1iB KPUMiHAJIbHOTO IIPOBAIIPKEHHS SIBJIsIE COO0I0 KOMILIEKC
B3a€MOIIOB'SI3aHUX [Iili, 110 OKPEMO OZHa BiJi OIHOI MOXYTb OYTH BiHECEHI 10 aKTMBHOI 260 NacuBHOi HGOPMU.
ApryMeHTOBaHO, 10 10 IPOLeCYaJbHUX (POPM BKa3aHOTO IOHSTTS BiJHOCATBLCS, 30Kpema, 30ip 4oKasiB, Orjsi,
O3HAVOMJIEHHS 3 MaTepiaslaMy IIPOBAIKEHHS, [IOJAHHS KJIONOTAHb, CKJIAQAHHS alleJISLiMHUX CKapr, TOLO.
Po3kprTO NpaBoBUi 3B'S130K 3 iHII[IaTUBHICTIO CTOPOHU 3aXUCTy KOXHOTO 3 HUX. [IpoaHasni3zoBaHO B3aeMOJ0
3a3HayveHoi fediHilii 3 TAKMMHU 3aTaJIbHUMU KaTETOpisSIMU SIK «iHilliaTUBHICTb», «aKTUBHICTb», «€(DEKTHUBHICTb».
OO6rpyHTOBaHO, IO 3MiCT iHILIATUBHOCTI CTOPOHU 33aXUCTY y Oi/IbMIiN Mipi Mae 3arabHOTEOPETUYHE 3HAUYEHHS Ta
HaIpsMy BILUIMBa€ HAa pOpMyBaHHS Ta OOpaHHS KOHKPETHOI METOIMKY HaJlaHHS [TPAaBOBOI JOIIOMOTH a/IBOKAaTOM
iZ03pI0BaHOMY, OOBUHYBAaU€HOMY I1iJ] 4aCc 06paHHs, 3MiHM UM CKaCyBaHHS KOXHOT'O OKPEMOTI'0 3aX01y
3a0€31e4eHHs KpUMiHaIbHOTO IIPOBAIKEHHSI. 3MICT iHIlliaTUBHOCTI CTOPOHM 3aXUCTY [IPOIIOHYETHCS PO3IJILIATHU SIK
CYKYIIHICTb NIPOL€CYyaJIbHUX T TAKTUYHUX [il, SIKi XapaKTEPU3YIOTh il aKTUBHY, IACUBHY Ta 3MilllaHy (GOPMHU.
BusHaueHo, 110 CTOPOHA 3aXUCTy OTpedye J0AaTKOBUX HOPMATHUBHO PEerjlaMeHTOBAHUX MeXaHi3MiB 11j1s 6i1bIoi
peastizallii npolecyanbHOi aKTUBHOCTI /171 JOTPUMAaHHS IIPOLIeCyasbHOro 6a71aHCy CTOPiH Ta 3MilJHEHHS iHCTUTYTY
CIIDUSIHHA 3aXMCTYy Y KpDUMIHAJIBHIN NIPOLEeCYabHIN OiCHOCTI. JJoBeIeHO, 10 Mif Yac BUPIIEHHS IUTAHH [1PO
HaKJIa/IeHHSI TPOIIOBOrO CTSTHEHHS a60 3aCTOCYBAHHSI apeLITy MaliHa, PiBeHb Ta €(PEKTUBHICTb iHilliaTUBHOI
IIPOLIECYAJIbHOI TOBEIIHKM B PAMKaX BiJIIIOBIIHOTO KPUMIHAJILHOTO IIPOBA/I)KEHHS HAIIPSIMY 3aJIE>KUTD Bifl
IiATOTOBKU Ta 06i3HAHOCTI CTOPOHU 3aXUCTY 1010 PaKTy HAIXOIKEHHS 10 CYLy BiANOBIIHUX KJIONOTaHb CTOPOHU
06BMHYBAYEHHS 3 MOKJIMBICTIO O3HAMOMJIEHHS 3 iX 3MicTOM. KOHCTAaTOBaHO BIJIMB acleKTy 06i3HAHOCTI Ta
1IpoiHOPMOBAHOCT] ITPO 06CTABUHY IPOBAKEHHS K CKJIa/10Ba YaCTUHA iHIl[iaTUBHOCTI CTOPOHM 3aXUCTy Ha 00CST
Ta sAKicTs ii peanizalii B paMkax J0Ka30Boi IisIbHOCTI, TpoaHasi3oBaHo iHIIi pakTopy, SIKi BIVIMBAIOTh HA CIIOCOOHU
peastizauii iHiLIIaTUBHOCTI CTOPOHOIO 3aXUCTy Y KpUMiHAJIbHOMY NPOBAaKEHHI. BCTaHOBJIEHO, 10 AOLIIbHA
HOPMAaTUBHA KOHKPETHU3allis BU3HAUYEHHS [TPaBOBOr0 MEXAaHI3My [IOBEPHEHHS IONIEPEIHbLOIO TUMYACOBO
BUJIYYEHOTO JIOKYMEHTY, SIKUI [I0CBil4y€e KOPUCTYBAHHS CIlelia/IbHUM IPaBOM OCOOH, y BUIIAIKY SKIO KJIOMIOTaHHS
IIPO TMMYacoBe OOMEKEHHSI 0COOU Y KOPMCTYBaHHI CIlelliaJIbHUM [IPaBOM 32 PillIEHHSIM CJIi4oro cyaai 6ysio
[IOBEPHYTO Ta B3araji He MOJIaHo y NOJAJIbIIOMY CTOPOHOIO OOBMHYBAaYEHHS [IOBTOPHO abo MMOJIaHO 1O CYLy 3HOBY,
[IpOTe Yepe3 HEPO3YMHUM Ta HEOOI'PYHTOBaHUU CTPOK. OOGIPYHTOBAHO, 11O J1s1 YHUKHEHHS 3JI0B)KUBaHb CTOPOHOIO
00BHMHYBauY€HHS CBOIMU NPOLIeCyaJbHUMU IIPaBaMU, BAKJIMBUM € HOPMaTUBHE 3aKPillJIEHHS TOTO, 10 Y BUMIATKY
[IOBEPHEHHSI CYLOM aHaJli30BaHOTO KJIOIIOTAHHS CTOPOHI 0OBUHYBAYE€HHS1, BOHO MOXX€e OYTU [1I0BTOPHO MOAAHO 1O

CJIiZYOro CyAAi He Mi3Hille HACTYITHOTO JHS 3 MOMEHTY BUHECEHHS BilI[IOBiIHOI YXBaJIX IPO ITOBEPHEHHS.

2. The dissertation is the first comprehensive scientific study of the theoretical and legal basis of the practical
implementation of the defense party's initiative during the procedure of selecting, changing and canceling
measures to ensure criminal proceedings at the pre-trial investigation stage. It is noted that the monographic
studies of scientists, which can be considered the basis for improving the practical implementation of the studied
legal institute, can be conventionally divided into the following groups: 1) works that are devoted to the
participation of the parties in criminal proceedings in the application of certain criminal proceeding measures; 2)
works devoted to preventive measures in general; 3) works in which the criminal proceeding measures was
investigated, which are not related to preventive measures; 4) works devoted to other legal institutes related to the



criminal proceeding measures. The content of such a legal category as "defense" was analyzed and a special
scientific concept "initiative of the defense side" was derived, its etymology, content, types and procedural forms
of implementation were studied. It was determined that this category should be considered as a proactive activity
of the defense side using a complex of procedural means, ways of responding to legal validity in a specific criminal
proceeding in the dynamics of criminal procedural activity, through the tactical use of the rights granted by law in
accordance with the procedural situation, with the aim of achieving the most favorable and the desired outcome
for the suspect and the provision of an effective defense. A separate division of the "initiative of the defense side"
into active, passive and mixed form is proposed. The active form of proactiveness on the part of the defense
includes specific actions aimed at refuting the arguments of the investigator and the prosecutor regarding the
need to apply a certain preventive measure of criminal proceedings to the suspected accused. To the passive form
- tactical decisions of the defense side, in which the subject deliberately does not use the right granted by the
procedural law. The mixed form of proactiveness of the defense side during the application of preventive measures
in criminal proceedings is a complex of interrelated actions that can be separately classified as active or passive. It
is argued that the procedural forms of the specified concept include, in particular, collection of evidence, review,
familiarization with the materials of the proceedings, submission of motions, drafting of appeals, etc. The legal
connection with the initiative of the defense side of each of them is disclosed. The interaction of the specified
definition with such general categories as "initiative", "activity", "efficiency" was analyzed. It is substantiated that
the content of the initiative of the defense side to a greater extent has a general theoretical significance and
directly affects the formation and selection of a specific method of providing legal assistance by a lawyer to the
suspect, the accused during the selection, change or cancellation of each individual measure of ensuring criminal
proceedings. The content of initiative of the defense side is proposed to be considered as a set of procedural and
tactical actions that characterize its active, passive and mixed forms. It was determined that the defense side
needs additional normatively regulated mechanisms for greater implementation of procedural activity in order to
maintain the procedural balance of the parties and strengthen the institution of defense assistance in criminal
procedural reality. It has been proven that when deciding the issue of imposing a fine or seizing property, the level
and effectiveness of proactive procedural behavior within the framework of the relevant criminal proceedings
directly depends on the preparation and awareness of the defense side regarding the fact that the relevant
motions of the prosecution side are received in court with the possibility of familiarizing themselves with their
content. The influence of the aspect of awareness and being informed about the circumstances of the proceedings
as a component of the initiative of the defense side on the scope and quality of its implementation in the
framework of evidentiary activities was determined, and other factors that influence the ways of implementation
of initiative by the defense side in criminal proceedings were analyzed. It has been established that it is
appropriate to specify the legal mechanism for the return of the previously temporarily seized document, which
certifies the use of a special right of a person, in the event that the request for temporary restriction of the use of a
special right by the investigating judge was returned and was not submitted by the prosecuting party again in the
future, or brought to court again, however, due to an unreasonable and unreasonable deadline.
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