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Pedepar:

1. HaykoBa nparisl IpucCBsiY€HA yIOCKOHAJIEHHIO TEOPETUYHHUX I10JIOKEHb KDMMIHAJIBHOTO NPaBa B YaCTUHI
KPUMIHaJIbHOI BiZITIOBiZA/IbHOI 32 CEKCyallbHE HACUJIbCTBO HAJ, AiTbMU. Y IIEPLUIOMY PO31ijli, B IKOMY HIETLCS IIPO
00'€KTVBHI O3HAKM CEKCYaJIbHOTO HACMJIbCTBA Hag, IiThbmu 3a KK Ykpainu, foBe#eHo, o CTaTeBOI0 CBOOOI 00
IWUTVHY € HeBiZl €MHe ITPaBO KOKHOI NCUXiYHO 3M0POBOi UTHHY Y Billi Bifi micTHAOUATH O BicCiMHATUATH POKIB Ha
CaMOBU3HAYeHHs Y cepi cTaTeBUX BiTHOCKH, TOOTO peaslbHa MOXJIMBICTb JUTHMHU TaKOTO BiKy 32 BJIaCHUM
Oa’kaHHSM BCTYIaTU y JOOPOBi/IbHI CTaTEBi 3HOCKMHU 3 BiJIbHO 0OpaHUM MapTHEPOM, HE3aJIEXKHO Bif, I0ro CTaTi, abo
B3arajli BiMOBUTUCH Bif OYIb-SKUX CEKCyaJbHUX KOHTAKTIB 3 iHIINMU 0COO6aMU. ApDTYMEHTOBAHO MO3UILi10, 110
abCoMIOTHY 3a00POHY Ha BCTYM Y 6YAb-5Ki KOHTAKTH CEKCYaJIbHOTO XapaKTepy 3 0C000I0, KA 3 IEBHUX IIPUYMH HE €
HOCieM cTaTeBOi CBOOOM TOYHilIEe Oy/ie Ha3MBaTU HE CTAaTEBOIO HEJOTOPKAHICTIO, @ CTaTEBOIO HEJOTOPKAHHICTIO.
[IponoHyeThbCs Mif, OCTAaHHBOK PO3YMITH OXOPOHIOBAaHUI 3aKOHOM CTaH, 10 Nependayae abCoOTHY 3a00pOHY Ha
BCTYTI Y Oy b-5IKi KOHTAaKTH CEKCYaJIbHOT'O XapaKTepy 3 JIOAMHOIO, SIKa 3 IeBHUX IIPUYMH (HAIIPUKJIAT,

HEeJIOCATHEHHSI BiKy IIiCTHANUSATH POKIB, IICHXiYHE 3aXBOPIOBAaHHSI, BTPAaTa CBiJlOMOCTi) He € HOCieM CTaTeBOI



cBo6oau. [TinTpuMyeThCs MO3ULLis, 10 MOTEPIIIIO Bill CEKCYalbHOrO HAacuIbCTBA Y CT. 153 KK Ykpainu moxe 6yTu
OyIb-sIKa TUTHHA, SIKA He JOCATIa BiKy BiCIMHAALSITU POKiB, He3aJIeXKHO Bif] CTaTi, pPOAUHHUX BiITHOCHH, a TaKOX
TOTO, Y SIKUX CTOCYHKax BOHA NepebyBasia 10 BYNHEHHS KPUMiHAJILHOTO IIPaBONOPYLIEHHS i3 BUHHOIO 0co6oto. [Ipu
ubomy, y 4.3 cT.153 KK Ykpainu Bik noTepmisioi ZUTUHU Bifi YOTUPHAILSATH 10 BiCIMHAALSTY POKIB, a y 4.4 ¢T.153 KK
Ykpainu - nuTrHA, sIKa He AOoCsTila YOTUPHAALATH POKiB. 1714 AisiHb, nependadenux y 4.5 Ta 4.6 ¢1.153 KK Vkpainu
IIOTEPIIiJIO AUTUHOIO € Oyb-sKa (PizuyHa 0co0a, siKa He [0CTa BiKy BiCIMHAALSTU POKiB. 3'51COBaHO, 110
00'€KTHMBHA CTOPOHA CEKCYaJIbHOTO HACMJIbCTBA Ha, iThbMU Ma€ BiIMiHHOCTI, 110 3ajIeKaTh Bif| BiKy 10Tepisoi
ouTUHU: 1) 1y gited BikoM Bif, YOTUPHAALSTY 10 BiCIMHAALISITU POKiB BOHA MOYKe TIOJISITATH Y OYAb—SIKUX
HAaCWJIbHULIBKUX [isX, [0 MAIOTh CEKCYaJIbHUI XapaKTep, He IOB’s13aHi 3 iIHTUMHUM IIPOHUKHEHHSM Y TijIo
IIOTEPIIisIOl 0cOOU Ta OOOB'SI3KOBO 32 BiICYTHOCTI LOOGPOBIJIbHO 3roAy Ha iX BUMHEHHS; 2) [JIs1 AiTel BiKOM 10
YOTMPHAALSATY POKIB BOHA MOXKeE IOJISITAaTy JivIIe Y OYAb-SKUX JisIX CeKCYaIbHOTrO XapaKTepy, He MOB'SI3aHUX 3
IHTMMHMM IIPOHUKHEHHSIM Y TiJIO IOTEPIIiIOi 0co6H, 6€3 ypaxyBaHHs (aKTy HasIBHOCTI UM BiJICyTHOCTI
IOOPOBiNIbHOI 3rofu Ha iX BUMHEHHS.. MOMEHTOM 3aKiHU€HHS CeKCYaJIbHOTO HaCUJIbCTBA CJIiJ] BBAKaTU MOMEHT
[I0YaTKy BYMHEHHS OyAb-SIKMX Jill CEKCyaJIbHOTO XapaKTepy, HE NIOBS13aHMX 3 IHTUMHUM [IPOHUKHEHHSIM Y TiJIO
JIIOIUHY, TOOTO y TOM 4Yac, KOJIY BUHHUI JOTOPKHETHCS X04 OM OJIMH pa3 A0 OyAb-5KOi 3 iIHTUMHUX YaCTHUH Tina
[oTepIinoi ocobu, abo 3MyCUTS ii JOTOPKHYTUCH [I0 BiIIIOBIAHUX YACTHUH CBOTrO Tija. [Ipy YoMy He Mae 3HaAYeHHH,
YU 1i€ OTOJIEHI UM OJSTHEHI YaCTUHU Tina. loBeeHo, o OyAb-sKi TOPKaHHS BUHHUMU 0CO0aMU 10 iIHTUMHUX
YaCTHH Tijla MaJIOJIiTHIX MOTEPIiINX 0Ci6, He3aJeXXHO Bifl HASIBHOCTI JOOPOBIIIbHOI 3TOAM HA TaKi Aii 3 ix 60Ky, ciif,
KBaJIi(iKyBaTH JIMIIE SIK CEKCyaJIbHE HACUJIBCTBO HAJ, IiThbMU 3 BiiNoBifgHOI0 YacTuHOW cT.153 KK Vkpainu. 3rogy
0co0bu Ha [Iii ceKCcyaJIbHOrO XapakTepy, He I10B’3aHi i3 IPOHMKHEHHSIM Y Tijlo iH110i 0cobu, He MOXKe 6YTH BU3HAHO
IOOPOBINILHOIO Y pasi, SIKIIO TaKy 3rofy 0yJIo HalaHo IIifi BIIJIMBOM IIOTPO3M 3aCTOCYBaHHS (Pi3MUHOrO HACUJIbCTBA,
6e31ocepeiHbOro 3aCTOCYBaHHS (Hi3MYHOTrO HACKJIBCTBA SIK CaMiil TOTEPIiNiN AUTHUHI, TaK i iHIIIN, He6almyKii s
[IOTEPIiNIOl IUTUHU 0COOi, a TAKOK 3 BUKOPUCTAHHSIM 6€3I10paiHOr0 CTaHy MOoTepIiyiol JuTuHU. [Jo6poBiibHA 3roja
Ha KOHKPETHI [Iii ceKCcyalbHOrO XapakTepy MoXke 6yTH He Jinlie BepOasibHOIO, ajle ¥ KOHKJIIO[IEHTHOIO, ajie y Oyb-
SIKOMY Pasi 4iTKO BUPaXXEHOIO i 3p0O3yMiJIOI0 IapTHEPY. Y IPYroMy po3fii AOCTiIKYIOTbCSI CY0'€KTUBHI O3HAKU
CEKCyaJIbHOTO HacuibCTBa HaA AiThbMu 32 KK Ykpainu. 3'sicoBaHoO, 0 Cy6'€KT CEKCYaIbHOTO HACUJIbCTBA 3arajibHUAN
i HUM MO>Ke O6yTU Oyb-sKa 0co06a, siKa: 1) € PiznyHOoI 0c00010 TOOTO JIIOMHOI0, HE3aJIeXHO Bijj CTaTi,
IPOMAJSIHCTBA, 10CaiY, CiIMEMHUX BiJHOCKH 3 OTEPIIMM Ta iHIINX COLja/IbHO-AeMOrpadiuHuX XapaKTEPUCTHK; 2)
OCYIHOIO a60 06MEKEHO OCYIHOI0 0C00010; 3) HA MOMEHT BYMHEHHSI HACUJIbHULBKUX il CEKCyalIbHOTO XapaKTepy
iff Ma€e BUITOBHUTHCH YOTHPHAILUATh POKiB. [IpONIOHY€EThCS AJ1s1 BUIMAIKIB 3TBaNTyBaHH gitel y c1.152 KK Ykpainu ta
CEKCYaJIbHOTO HacuibCcTBa HaA AiTbMmu y ¢T.153 KK Ykpainu nepenbadutu 6isblll CYBOPY BiZlIIOBiAa/IbHICTD Y pasi ix
BYMHEHHS TaKUMMU CIelialbHMMU Cy0'eKTaMHU SIK YJIeHU CiM’i, 6J1M3bKi pogudi abo 0cobu, Ha SIKUX MOKJIaIEHO
000B’13KM 1I0J0 BUXOBaHHS NOTEPIINNX AiTel a60 mikiyBaHHS mpo Hux. Tak, 4.5 cT. 153 KK Ykpainu nicns
CJIOBOCTIOJIYYEHHSI «TSDKKMMU HaCJIiIKaMy» JOLIJIBHO OMOBHUTY HACTYITHUM I10JIOKEHHSIM: «...a00 BUMHEHI
4YjIeHOM CiM'l, 61M3bKUM ponueM abo 0Cc00010, Ha SIKY ITOKJIAAEHO 000BSI3KY 1[0/I0 BUXOBAHHSI [10TEPIiIOi AUTUHU

abo mikyBaHHS Ipo Hel». KBanidikoBaHMM BUIOM aHANOTiYHOTO 3MicTy 6akaHo monoBHUTH i cT. 152 KK Ykpainn.

2. The scientific work is devoted to improving the theoretical provisions of criminal law in terms of criminal
liability for sexual abuse of children. In the first section, which deals with the objective signs of sexual abuse of
children under the Criminal Code of Ukraine, the author proves that sexual freedom of a child is the inalienable
right of every mentally healthy child aged sixteen to eighteen to self-determination in the field of sexual relations,
i.e. the real possibility of a child of this age to have voluntary sexual relations with a freely chosen partner,
regardless of his or her gender, or to refuse any sexual contact with other persons at all. The author argues that
the absolute prohibition to engage in any sexual relations with a person who, for certain reasons, is not a holder of
sexual freedom would be more accurately called sexual inviolability rather than sexual immunity. It is proposed
that the latter should be understood as a state protected by law, which provides for an absolute prohibition on
engaging in any sexual contact with a person who, for certain reasons (e.g., under the age of sixteen, mental illness,
loss of consciousness), is not a holder of sexual freedom. The author supports the position that any child under the
age of eighteen, regardless of gender, family relations, and the relationship he or she had with the perpetrator



before the criminal offence, may be a victim of sexual violence under Article 153 of the Criminal Code. At the same
time, in part 3 of Article 153 of the Criminal Code of Ukraine, the age of the victim is between fourteen and
eighteen years, and in part 4 of Article 153 of the Criminal Code of Ukraine, the age of the victim is a child under
fourteen years. For the acts provided for in Part 5 and Part 6 of Article 153 of the Criminal Code of Ukraine, a child
victim is any individual who has not reached the age of eighteen. It is found that the objective aspect of sexual
abuse of children has differences depending on the age of the child victim: 1) for children aged fourteen to
eighteen years, it may consist of any violent acts of a sexual nature not involving intimate penetration of the
victim's body and necessarily in the absence of voluntary consent to their commission; 2) for children under the
age of fourteen, it may consist only of any acts of a sexual nature not involving intimate penetration of the victim's
body, without regard to the fact of presence or absence of voluntary consent to their commission. The moment of
the end of sexual violence should be considered the moment of the beginning of any sexual acts not related to
intimate penetration of the human body, that is, when the perpetrator touches at least once any of the intimate
parts of the victim's body or forces her to touch the relevant parts of her body. It does not matter whether these
are naked or clothed parts of the body. The author proves that any touching by the perpetrators of intimate parts
of the body of underage victims, regardless of the presence of their voluntary consent to such actions, should be
qualified only as sexual abuse of children under the relevant part of Article 153 of the Criminal Code of Ukraine. A
person's consent to sexual acts that do not involve penetration of another person's body cannot be recognised as
voluntary if such consent was given under the influence of a threat of physical violence, direct physical violence to
the child or another person who is not indifferent to the child, or by exploiting the helpless state of the child.
Voluntary consent to specific sexual acts can be not only verbal, but also conclusive, but in any case clearly
expressed and understood by the partner. The second section examines the subjective features of sexual abuse of
children under the Criminal Code of Ukraine. It is found that the subject of sexual violence is general and can be
any person who: 1) is a natural person, i.e. a person, regardless of gender, citizenship, position, family relations with
the victim and other socio-demographic characteristics; 2) is a sane or partially sane person; 3) at the time of
committing sexual violence, he or she must be fourteen years old. It is proposed that in cases of rape of children in
Article 152 of the Criminal Code of Ukraine and sexual violence against children in Article 153 of the Criminal Code
of Ukraine, stricter liability should be provided for in case of their commission by such special subjects as family
members, close relatives or persons entrusted with the responsibility for the upbringing of the child victims or
care for them. Thus, part 5 of Article 153 of the CC of Ukraine after the phrase ‘grave consequences’ should be
supplemented with the following provision: ‘...or committed by a family member, close relative or a person
entrusted with the responsibility for raising or caring for the child victim’. It is desirable to supplement Article 152
of the CC of Ukraine with a qualified type of similar content.
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