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Pedepar:

1. HaykoBa npartisl IpyuCBsIY€HA YIOCKOHAJIEHHIO TEOPETUYHHUX I10JIOKEHb KPMMIHAJIBHOTO IIPaBa B YaCTUHI
KPMMiHaJIbHOI BiIIOBiJAJIbLHOI 32 CEKCYaJIbHE HACUJIBCTBO HAJ, AiTbMU. Y NIEPIIOMY PO3[iJli, B IKOMY UIETHCS IIPO
00'€KTVBHI O3HAKU CEKCyasIbHOrO HAaCMJIbCTBA Hag IiThmu 3a KK Ykpainu, noBeneHo, o CTaTeBoo CBOOOI0I0
IWUTVHY € HEeBiJ€MHe ITPaBO KOXKHO]I NCUXIYHO 37,0POBOi JUTHHU Y Billi Bifi MiCTHAIUSATH A0 BiCIMHAIUSATHA POKiB Ha
CaMOBU3HAYEHHS Y c(Pepi CTaTeBUX BiJHOCHH, TOOTO peabHa MOXJIMBICTh JUTHHHU TAaKOTO BiKy 32 BJIaCHUM
OaXKaHHSIM BCTYIATH y JOOPOBiJbHI CTaTe€Bi 3HOCUHMU 3 BiJIbHO OOpaHUM IIapTHEPOM, HE3aJIeXHO Bif fioro crati, abo
B3araji BilMOBUTHUCS Bif OyIb-sSKUX CEKCyaJbHUX KOHTAKTIB 3 iHIIXIMU 0CO6aMU. ApryMEeHTOBAHO T03ULLiI0, 1110
abCoJII0THY 3a60pOHY Ha BCTYII Y 6y b-5IKi KOHTAKTH CEKCYyaJIbHOI'O XapaKTepy 3 0CO0010, sIKa 3 [IEBHUX IIPUYMH HE €

HOCi€EM CTaTeBoOi CBO60,ILI/I TOYHiIlIEe 6y,[[€ Ha3MBaTU HE CTAaTEBOIO HC,U,OTOpKaHiCTIO, a CTaTEBOIO HC,U,OTOpKaHHiCTIO.



[TponoHyeThCS i, OCTAHHBOIO PO3YMITH OXOPOHIOBAaHMIA 3aKOHOM CTaH, 110 Nependadae abCoMoTHY 3a60pOHyY Ha
BCTYTI Y Oyb-5IKi KOHTaKTH CEKCYaJIbHOI'O XapaKTepy 3 JIOAUHOIO, SIKa 3 IeBHUX IIPUYKMH (HAIIPUKJIAT,
HEeJIOCATHEHHS BiKy MiCTHANLSATHA POKIB, IICMXiYHE 3aXBOPIOBAHHS], BTPAaTa CBiJlOMOCTi) He € HOCieM CTaTeBOI
cBo6oau. [TinTpUMy€eTbCS O3ULLis, 1[0 MOTEPIIIIO Bifl CEKCyalbHOrO HAacuabCTBA Y CT. 153 KK Ykpainu moxe 6yTu
OyIb-sIKa TUTHHA, SIKa HE JOCATIa BiKy BiCIMHAILSITU POKiB, HE3aJIEXHO Bif| CTaTi, POAMHHUX BiIHOCKH, a TAKOX
TOTO, Y SIKUX CTOCYHKaX BOHA NepebyBasia 10 BYNHEHHS KPUMiHa/IbHOTO IIPaBONOPYLIEHHS i3 BUHHOIO 0co6ot0. [Ipu
1poMy, y 4.3 ¢T.153 KK YkpaiHu Bik oTepmnisnioi JUTHUHY Bifl, JOTUPHAILATY JO BiCIMHALSTU POKiB, a y 4.4 ¢T.153 KK
YKpaiHu - IUTHHA, SIKa He JOCsra YOTUPHAALUSATY POKiB. 17151 isiHb, nepefbadeHux y 4.5 Ta 4.6 ¢T.153 KK Ykpainu
[IOTEPIIiJIO AUTUHOIO € OyIb-sKa (PizudyHa 0co06a, sIKa He [OCSTa BiKy BiCIMHAALSTU POKiB. 3'51COBaHO, 110
00'€KTHMBHA CTOPOHA CEKCYaJIbHOrO HACUJIbCTBA Haf, iThbMU Ma€ BiIMiHHOCTI, 1110 3aj1eKaTh Bif| BiKy 10TepIijoi
IWTUHU: 1) 11 giTed BiKOM Bif YOTUPHAALSTY 10 BiCIMHAALISITY POKiB BOHA MOXKE TOJISITaTH Y OyAb—SIKUX
HAaCWJIbHULIBKUX [isX, [0 MAIOTh CEKCYaJIbHUI XapaKTep, He ITOBA3aHi 3 iHTUMHUM IIPOHUKHEHHSM Y Tijllo
IIOTEPIIisIol 0co6U Ta OGOB'SI3KOBO 32 BiICYTHOCTI LOOPOBIIbHO 3roAu Ha iX BUMHEHHS; 2) [JIs1 AiTel BiKoM 10
YOTUPHAJLATYA POKiB BOHA MOXKE IIOJISATaTU JIMIIE y Oy[Ib-sIKUX [isIX CEKCYaJIbHOTO XapaKTepy, He [10BS13aHUX 3
iHTUMHUM NIPOHVKHEHHSIM Y TLIO IOTEPIijol 0cobu, 6e3 ypaxyBaHHS (PaKTy HASIBHOCTI UM BiZICyTHOCTI
IOOPOBiNBHOI 3rofy Ha iX BUYNHEHHS. MOMEHTOM 3aKiHUeHHS CeKCYaJIbHOTO HaCUJIbCTBA CJIif] BBR)KaTH MOMEHT
IIOYaTKy BUMHEHHS OyAb-sIKUX Jill CEKCyaJIbHOTO XapaKTepy, He IIOBS13aHUX 3 IHTUMHUM [IPOHUKHEHHSIM Y TijIO
JIIOJMHU, TOOTO y TOH 4ac, KOJIM BUHHUN JOTOPKHETBCSI XOU 61 OIMH pa3 [0 OyAb-sKOi 3 iIHTUMHHUX YaCTHH Tija
HOTepIinoi 0cobu, ab0 3MyCHUTb ii JOTOPKHYTUCH [0 BiNOBiIHMX YaCTHH CBOTO Tija. [Ipy YoMy He Mae 3Ha4Y€HHS],
YU 1ie OTrOJIeHi YUY OJSITHEHi YaCTUHU Tifna. JloBeeHo, o 6yAb-sKi TOPKaHHS BUHHUMU 0CO0aMU 10 iIHTUMHUX
YaCTHH Tijla MaJIOJIiTHIX OTEPIIisIMX 0Ci6, He3aIeXXHO Bifl HASIBHOCTI JOOPOBIIIbHOI 3TOAM HA TaKi Aii 3 ix 60Ky, ciif,
KBasIi(iKyBaTH JIMIIE SIK CEKCyaJlbHEe HACWJIbCTBO HAJ, IiTbMU 3 BiinoBifgHOI0 yacTuHO cT.153 KK Vkpainu. 3rogy
0co6u Ha [Iii ceKCcyaJbHOrO XapakTepy, He IOB’I3aHi i3 IPOHMKHEHHSM Y TiJIo iHII0i 0co6H, He MOXKe 6YTH BU3HAHO
IOOPOBINILHOIO Y pasi, SIKIIO TaKy 3rofy 0yJio HalaHo IIifi BIIJIMBOM IIOTPO3H 3aCTOCYBaHHS (i3MUHOIO HACUJIbCTBA,
6e3rocepeiHbOro 3aCTOCYBaHHS (Pi3MYHOrO HACUJIbCTBA SIK CaMill IOTEPIiiN AUTHHI, TaK i iHILIINA, HeOANAYXil 11
[IOTEPIiNIOl IUTUHU 0COOi, 8 TAKOK 3 BUKOPUCTAHHIM 0€3I1I0paiHOTro CTaHy NOoTepIiyiol uTuHu. [Jo6poBinbHA 3rosa
Ha KOHKPETHI [Iii cekcyaJbHOro XapakTepy MoXke 6yTH He Jjinlie BepOajibHOIO, ajle 1 KOHKJIIOJIEHTHO!IO, ajie y Oyb-
SIKOMY pasi 4iTKO BUPaXXEHOIO i 3p0O3yMisIol0 IapTHEPY. Y IPYroMy posfii AOCTiIKyIOTbCSI CY0'€KTUBHI O3HAKU
CEKCyaJIbHOTO HacUJIbCTBA HaA AiThMU 32 KK Ykpainu. 3's1coBaHoO, [0 CYy6'€KT CEKCYaIbHOTO HACUIIbCTBA 3arajibHUN
i HUM MO>xe 6yTu O6ynb-sKa 0co6a, sKa: 1) € piznyHOoI0 0c060I0 TOOTO JIONMHOIO0, HE3aJIeXHO Bif CTaTi,
IPOMaJISTHCTBA, 110CAIU, CIMENHUX BiTHOCHUH 3 MOTEPIiJINM Ta iHIIUX COLiabHO-TeMOTpadiuHuX XapaKTepPUCTUK; 2)
OCYIHOI0 300 0OMEXXEHO OCYIHOIO 0CO0010; 3) HA MOMEHT BUMHEHHS HACUJIbHULBKUX il CEKCyaIbHOTO XapaKTepy
ill Mae BUMTOBHUTUCh YOTUPHAILSATD POKiB. [IpononyeTbCs 17151 BUNAIKIB 3IBaNTyBaHHs fiTeil y ¢T.152 KK Ykpainu ta
CEKCYaJIbHOTO HacuibCTBa Haf AiTbMmu y ¢T.153 KK Ykpainu nepenbauyutu 6isblll CYBOPY BiZl[IOBiAaIbHICTD Y pasi ix
BUMHEHHS TaKUMMU CIleljialbHUMU Cy0’eKTaMHU SIK 4jleHU ciM’i, 61113bKi poaudi abo ocobu, Ha SIKUX MOKJIaieHO
000B’13KM 1I0JJ0 BUXOBAHHS NOTEPHINNX AiTel a60 mikayBaHHS mpo Hux. Tak, 4.5 cT. 153 KK Ykpainu nicis
CJIOBOCTIOJIyYEHHS «TSDKKMMU HACJIAKAMU» JOLIJIBHO LOMOBHUTY HACTYITHUM I10JIOKEHHSIM: «...a00 BUYMHEHI
4YjIeHOM CiMl, 6IM3bKUM pouueM abo 0c00010, Ha SIKY ITOKJIaleHO 000BSI3KY 1[0/10 BUXOBAHHSI [10TEPIIioi AUTUHU

abo nikayBaHHA PO Hei». KBanipikoBaHMM BUIOM aHAIOTIYHOTO 3MicTy 6akaHo gonoBHUTH i cT. 152 KK YkpaiHn.

2. The scientific work is devoted to improving the theoretical provisions of criminal law in terms of criminal
liability for sexual abuse of children. In the first section, which deals with the objective signs of sexual abuse of
children under the Criminal Code of Ukraine, the author proves that sexual freedom of a child is the inalienable
right of every mentally healthy child aged sixteen to eighteen to self-determination in the field of sexual relations,
i.e. the real possibility of a child of this age to have voluntary sexual relations with a freely chosen partner,
regardless of his or her gender, or to refuse any sexual contact with other persons at all. The author argues that
the absolute prohibition to engage in any sexual relations with a person who, for certain reasons, is not a holder of
sexual freedom would be more accurately called sexual inviolability rather than sexual immunity. It is proposed
that the latter should be understood as a state protected by law, which provides for an absolute prohibition on



engaging in any sexual contact with a person who, for certain reasons (e.g., under the age of sixteen, mental illness,
loss of consciousness), is not a holder of sexual freedom. The author supports the position that any child under the
age of eighteen, regardless of gender, family relations, and the relationship he or she had with the perpetrator
before the criminal offence, may be a victim of sexual violence under Article 153 of the Criminal Code. At the same
time, in part 3 of Article 153 of the Criminal Code of Ukraine, the age of the victim is between fourteen and
eighteen years, and in part 4 of Article 153 of the Criminal Code of Ukraine, the age of the victim is a child under
fourteen years. For the acts provided for in Part 5 and Part 6 of Article 153 of the Criminal Code of Ukraine, a child
victim is any individual who has not reached the age of eighteen. It is found that the objective aspect of sexual
abuse of children has differences depending on the age of the child victim: 1) for children aged fourteen to
eighteen years, it may consist of any violent acts of a sexual nature not involving intimate penetration of the
victim's body and necessarily in the absence of voluntary consent to their commission; 2) for children under the
age of fourteen, it may consist only of any acts of a sexual nature not involving intimate penetration of the victim's
body, without regard to the fact of presence or absence of voluntary consent to their commission. The moment of
the end of sexual violence should be considered the moment of the beginning of any sexual acts not related to
intimate penetration of the human body, that is, when the perpetrator touches at least once any of the intimate
parts of the victim's body or forces her to touch the relevant parts of her body. It does not matter whether these
are naked or clothed parts of the body. The author proves that any touching by the perpetrators of intimate parts
of the body of underage victims, regardless of the presence of their voluntary consent to such actions, should be
qualified only as sexual abuse of children under the relevant part of Article 153 of the Criminal Code of Ukraine. A
person's consent to sexual acts that do not involve penetration of another person's body cannot be recognised as
voluntary if such consent was given under the influence of a threat of physical violence, direct physical violence to
the child or another person who is not indifferent to the child, or by exploiting the helpless state of the child.
Voluntary consent to specific sexual acts can be not only verbal, but also conclusive, but in any case clearly
expressed and understood by the partner. The second section examines the subjective features of sexual abuse of
children under the Criminal Code of Ukraine. It is found that the subject of sexual violence is general and can be
any person who: 1) is a natural person, i.e. a person, regardless of gender, citizenship, position, family relations with
the victim and other socio-demographic characteristics; 2) is a sane or partially sane person; 3) at the time of
committing sexual violence, he or she must be fourteen years old. It is proposed that in cases of rape of children in
Article 152 of the Criminal Code of Ukraine and sexual violence against children in Article 153 of the Criminal Code
of Ukraine, stricter liability should be provided for in case of their commission by such special subjects as family
members, close relatives or persons entrusted with the responsibility for the upbringing of the child victims or
care for them. Thus, part 5 of Article 153 of the CC of Ukraine after the phrase ‘grave consequences’ should be
supplemented with the following provision: ‘...or committed by a family member, close relative or a person
entrusted with the responsibility for raising or caring for the child victim’. It is desirable to supplement Article 152
of the CC of Ukraine with a qualified type of similar content.
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