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Pedepar:

1. lnceprariito prUCBSIYEHO MPOBELEHHIO HAYKOBO-IIPABOBOI'O aHAJIi3y iHCTUTYTY BiACTYILYy Bill IPAaBOBMX BMCHOBKIB
BepxoHoro Cyay, BUsIBJIEHHIO [IPOTajvH Ta HeZoJIiKiB y cdepi npoliecyasbHO-TIPAaBOBOIO PEryJIl0BaHHS MifiCTaB Ta
NOPSAKY 3[iMICHEHHS BiICTYIly Bif IPaBOBUX BUCHOBKIB CyAy BUILOi iHCTaHIii Ta pO3pOOJIEHHIO IPOINO3ULii 1I[00
yIOCKOHAJIEHHSI 3aKOHOIABCTBA Y Liiil cdepi. BusHayeHo, mo iHCTUTYT BifiCTYIy Bifi MpaBOBOro BUCHOBKY BC - e
crcTeMa HOPM MaTepiaJIbHOTO i IIPOLIeCYaJIbHOTO 1IPaBa, sIka BU3BHAUYa€ MeXaHi3M 3a6e31edeHHs €HOCTI Cy10BOi
IIPAaKTUKU $K CKJIQJIOBOI [IPMHLMITY BEPXOBEHCTBA IIPaBa, IiICTaBX Ta YMOBU 3MiHM [IPaBOBOrO BUCHOBKY BC, axkum

BiIpi3HsEThCS Bif, paHile chOpMyIbOBAHOTO, @ TAKOXK NPOLECYyaIbHUI OPSIOK 30iCHEHHS TaKOl 3MiHM



3's1coBaHoO, 0 3aBJAHHSIMU iHCTUTYTY BiICTYITy Bif nonepesHbo ¢POPMYIbOBAHOTO [TPABOBOTO BUCHOBKY
BepxoBHoro Cyay e: 1) HeoOXigHICTh BUNIpaBIeHHS HEJOJIiKiB MoNepeHbO 3aCTOCOBAHOTO MiTX0Ay 10 TIlyMadyeHHs
HOPMH IIPaBax, 110 cHOpMyJIbOBaHU y TOCTaHOBI BepxoBHoro Cyay, 3yMOBJIEHUX [OIYLIEHHS CyI0BOI IOMUJIKU
ab0 HETOYHUM YU [IOMUJIKOBUM TJIyMau€HHSIM BiITIOBiHOI HOPMU IIPaBa; 2) HEOOXiIHICTb PO3BUTKY Ta
yIIOCKOHAJIEHHS Cy[IOBOi IPAKTHKHY, KO, 30KpEeMa, paHile chpopMyIbOBaHMI BUCHOBOK LI0J0 3aCTOCYBAHHS
IIpaBOBOi HOpMMU Oisiblile He BifoBifae 3acagaM epeKTUBHOCTI, KOHTEKCTY CYCIiJIbHUX BiIHOCUH; Y IaHOMY
BUIIAJIKy HEOOXiHO MiATPMMYyBaTU CBOEPigHNI 6aaHC MK HEOOXiIHICTIO (POPMYBaHHS €UHOI Ta BiTHOCHO CTasoi
CyJIOBOi IPAKTHKU Ta AUHAMIUHICTIO PO3BUTKY OCTaHHbOI; 3) HEOOXigHiCTh BpaxyBaHHs pimeHb €CILIT abo
Koncrurynirinoro Cyny Ykpainu, siKi MiCTSITh BUCHOBKH IIOJI0 PO3yMiHHS 3MiCTy KOHBEHLIITHOTO IPUHLINIY B
acCIeKTi IeBHUX CIiPHUX IPaBOBiHOCKUH a00 HOPMU MaTePiajIbHOTO YU IIPOLIECYalbHOTO NPaBa, SIKIIO0 TaKU
BHCHOBOK He Y3TOJIXY€eThCS 3 paHille cpOpMOBAHOIO [IPAaBOBOIO nosulieto BepxosHoro Cyny. BusHaueHo Taki
mizcTaBy [71s BiCTYIy Bif] IPaBOBUX BUCHOBKIB BepxoBHoro Cyzy: 1) 3MiHa CyCHijIbHOTO KOHTEKCTY, HiIXO/iB 10
[IPaBOPO3YMiHHS, 30KpeMa, Y 3B's13KY 3 PO3LIMPEHHSIM TiaymadeHHs KonetutyuitHum Cynom Ykpainu
KOHCTUTYLIMHUX IPUHLUIIB a00 TiIyMadeHHs1 €BPONENCHKOr0 Cyly 3 IIPaB JIIOJUHU JesIKUX 3aCaHUUMX [T0JI0KEHb
KonBeH1iii, TOOTO 3aCTapisicTh paHillle 3aCTOCOBAHOrO MiAXOLYy 4O TYMa4€HHS HOPMU IIPaBa; 2) TOMUJIKOBICTb
MONEePENHBOTO TIIYMau€HHSI HOPMU IPaBa, 110 BUSBJIEHA CYJOM KacalillHOi iHCTaHILlii CAMOCTIMHO MiJi 4ac po3risaay
cripaBu a6o, KO PO HeOoOXiAHICTb BifICTYIy Bif paHile cpopmMyIbOBaHOrO IPAaBOBOrO BUCHOBKY BepxoBHOIrO
Cyny, 3aCTOCOBAaHOrO CyJIOM aNeJIsiLifHOI iHCTaHLii, TPOCUTbh CKap>KHUK; 3) HEBIJOBiIHICTb 3aCTOCOBAHOIO PaHille
nigxony A0 TIyMadeHHS HOPMU ITpaBa 3acajiaM €(PEeKTUBHOCTI Ta 3aBJaHHSIM Bifl[IOBiHOTO BUNY CYLOUYNHCTBA; 4)
3MiHa 3aKOHO/ABCTBA, sIKE BIJIUBAE MPSIMO 200 OIIOCEPEIKOBAHO Ha PETryJI0BaHHS CIIipHUX IIPAaBOBiIHOCHH, SIKIIO
1€ IoTpebye HOBOT'O BUPIIIEHHS IPABOBOi IPOOJIEMU Y MEXKAX iHIMBIAyaIbHO BU3HAYEHOTO CIIOPY. ADTYMEHTOBAHO,
110 3MiHa MiAXOJiB 10 IPaBOPO3yMiHHS 3yMOBJIEHA TAKMMU OCHOBHUMU (pakTOpaMmu: 1) AMHAMIYHUI PO3BUTOK
CYCIiJIbHUX [TPAaBOBiIHOCUH Ta I0sIBa Y 3B’13KY 3 IJMM HOBOTO COLiaJIbHOT'O KOHTEKCTY y cepi IpaBo3acTOCYBaHHS;
2) HeBiJIIOBIIHICTb AESKUX HOPMaTUBHO-TIPABOBUX aKTiB BUMO3i «SIKiCTb 3aKOHY», BHACJIiZJOK YOTO BUHUKAE
HEOOXIiJIHICTb YCYHEHHS IE€SIKUX [IPOTajvH Ta HEJOJIiKiB IPABOro PEryJI0BaHHS, 10 MOXe 3[1iMICHIOBATU HEOJIHAKOBO
pi3HMMU Cy0'eKTaMu IIPAaBO3aCTOCYBaHHSI; 3) 3MiHA KOHTEKCTY IIPABOPO3YMIHHS Y 3B'S3KY i3 BIIJIMBOM JESKUX
MDKHapOJHUX HOPM Ta MIPMHLMIIIB Ha HalliOHaJIbHe 3aKOHOZIaBCTBO 200 Ha 10ro PO3yMiHHSI Ta, K HACHIOK —
3aCTOCYBaHHS. BuzHaueHo, mo 6e3nocepeHiil BIJIUB pillleHb €BPONENCHKOrO Cyy 3 IIPaB JIIOJAVHU Ha
(pOpMyJIIOBAHHS HOBOT'O ITPAaBOBOr'O BUCHOBKY BepxoBHoro Cyny nossirae y Takomy: 1) Bepxosnuii Cyg,
3aCTOCOBYI0YM HOpMU KOHBeHL|i, K IPKepesio IpaBa, BpaXxOBY€ TIyMAde€HHS ii IOJI0’KEHb, [0 MiCTUTBCS PillIEHHSX
€BPOIENChKOro Cyy 3 IIPaB JII0IVHU, 260 MOXKe 3aCTOCOBYBaTH MO3HU1IiI0 €BPOIIEICbKOr0 CyAy 3 IPaB JIOOUHY JIs
IIOCUJIEHHSI MOTUBYBAHHSI CyJJOBOTO PillleHHs], Yy TOMY YMCJIi, 3 ypaXyBaHHSIM IIPUHIUITY BEPXOBEHCTBA [1PaBa, [Jis
BUpilIeHHS IOpUINYHUX KOJIi3il a60 MpOoTrajiH HAliOHAJIbHOTO 3aKOHOAABCTBA; 2) BepxoBuuii Cy[ BpaxoBye IIif 4ac
($hopMyIIIOBaHHS IIPAaBOBOI'O BUCHOBKY 110710 3aCTOCYBaHHS IEBHOI HOPMU IIpaBa TJIyMaueHHs €BpOINEeiCbKOro cyay
3 [1paB JIIOAMHU OCHOBOIIOJIOKHUX KOHBEHIIIHMX IPUHLMIIB 260 TEPMIHIB («HaJIEeXXHE YPSIIYBaHHSI», «SKIiCTb
3aKOHY», «MallHO», «BTPY4YaHHs1 Y IPaBO HA MUPHE BOJIOJiHHS MallHOM» TOILO). Kyl040Bi Cj10Ba: BEPXOBEHCTBO
IIpaBa, €JHICTb CyI0BOi IPAaKTUKHU, [IPAaBOBUN BUCHOBOK, BepxoBHuuii Cyn, Koncturyuiitauii Cyg, YKpainu,
€BpOMNENCHKUN CY/I 3 NIPaB JIIOIWHY, IHCTUTYT BiCTYITy, IPaBOPO3yMiHHS, TIIYyMa4y€HHS, IMHAMIYHE TIYMa4y€HHs,

CyZ0Ba IIOMUJIKA, 3MiHa CYCHiJILHOI‘O KOHTEKCTY, IIpaBOBa KOJIi3is CyJO491HCTBO.

2. The dissertation is devoted to conducting a scientific and legal analysis of the institution of deviation from the
legal positions of the Supreme Court, identifying gaps and shortcomings in the field of procedural and legal
regulation of the grounds and procedure for deviation from the legal conclusions of the higher court, and
developing a proposal for improving the legislation in this area. It was determined that the institution of deviation
from the legal opinion of the Supreme Court is a system of norms of material and procedural law, which defines
the mechanism for ensuring the unity of judicial practice as a component of the principle of the rule of law, the
grounds and conditions for changing the legal opinion of the Supreme Court, which differs from the previously
formulated one, as well as the procedural procedure for implementation such a change It has been found that the
tasks of the institute of deviation from the previously formulated legal opinion of the Supreme Court are: 1) the



need to correct the shortcomings of the previously applied approach to the interpretation of the norm of rights
formulated in the Supreme Court's decision, caused by the admission of a judicial error or an inaccurate or
erroneous interpretation of the relevant norm of law; 2) the need to develop and improve judicial practice, if, in
particular, the previously formulated conclusion regarding the application of a legal norm no longer meets the
principles of effectiveness, the context of social relations; in this case, it is necessary to maintain a kind of balance
between the need to form a unified and relatively stable judicial practice and the dynamic development of the
latter; 3) the need to take into account the decisions of the ECtHR or the Constitutional Court of Ukraine, which
contain conclusions regarding the understanding of the content of the convention principle in the aspect of
certain disputed legal relations or norms of substantive or procedural law, if such a conclusion is not consistent
with the previously formed legal position of the Supreme Court. The following grounds for deviating from the legal
conclusions of the Supreme Court have been identified: 1) a change in the social context, approaches to the
understanding of law, in particular, in connection with the expansion of the interpretation of constitutional
principles by the Constitutional Court of Ukraine or the interpretation of the European Court of Human Rights of
some fundamental provisions of the Convention, i.e. earlier obsolescence applied approach to the interpretation of
legal norms; 2) the fallacy of the preliminary interpretation of the rule of law, which was discovered by the court of
cassation on its own during the consideration of the case, or if the complainant requests a departure from the
previously formulated legal opinion of the Supreme Court, applied by the court of appeal; 3) inconsistency of the
previously applied approach to the interpretation of legal norms with the principles of effectiveness and tasks of
the relevant type of judicial proceedings; 4) a change in legislation that directly or indirectly affects the regulation
of disputed legal relations, if this requires a new solution to a legal problem within the limits of an individually
defined dispute. It is argued that the change in approaches to legal understanding is caused by the following main
factors: 1) the dynamic development of social legal relations and the emergence of a new social context in the field
of law enforcement; 2) non-compliance of some regulatory legal acts with the requirement "quality of law", as a
result of which there is a need to eliminate some gaps and shortcomings of legal regulation, which may be carried
out unequally by different law enforcement entities; 3) a change in the context of legal understanding due to the
influence of some international norms and principles on national legislation or on its understanding and, as a
result, its application. Key words: rule of law, unity of judicial practice, legal opinion, Supreme Court,
Constitutional Court of Ukraine, European Court of Human Rights, institution of derogation, legal understanding,
interpretation, dynamic interpretation, judicial error, change of social context, legal conflict.
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