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Pedepar:

1. lucepraiiito NpuCBA4EHO MPOBEJEHHIO HAYKOBO-IIPABOBOTO aHaJli3y iHCTUTYTY BifCTYIY BiJ IPAaBOBUX BUCHOBKIB
BepxosHoro Cyny, BUSIBJIEHHIO IIPOTajIMH Ta HEJOJIKIB y cdepi rpolecyanlbHO-IIPAaBOBOrO PETyJII0BaHHS MifiCTaB Ta
NOPSAKY 31iiCHEeHHS BiICTYIly Bif IPaBOBUX BUCHOBKIB CyZy BUILOi iHCTaHIil Ta po3pO6JIEHHIO IPOIO3ULii 111010
yIOCKOHAJIEHHS 3aKOHOJABCTBA Y 11ii cdepi. BusHaueHo, 10 iHCTUTYT BifICTYIy Bif IpaBOBOro BUCHOBKY BC - 1ie
CHACTE€Ma HOPM MaTepiasIbHOTO i IIPOLIECYaJIbHOTO NIPABa, SIKAa BU3HAYA€E MEXaHi3M 3a6€3T11€4eHHs €JHOCTi CyI0BOI
MIPaKTUKU $K CKJIQJI0BOI IPUHLMITY BEPXOBEHCTBA MIPABa, MMiICTaBX Ta YMOBU 3MiHU [TPABOBOTO BUCHOBKY BC, sxuit
BiIpi3HsIE€ThCS Bif, paHille chOpMyJIbOBAHOTO, @ TAKOXK IPOLeCyaIbHUI IOPSIOK 31iICHEHHS TaKoi 3MiHU
3'51COBaHO, 110 3aBJAHHIMU IHCTUTYTY BifICTYIIy Bif [10NI€peIHbO C(POPMYJIbOBAHOTO IIPABOBOTO BUCHOBKY
BepxoBHoro Cyay €: 1) HeoOXigHICTh BUNIpaBIeHHS HEJOJiKiB MONepeHbO 3aCTOCOBAHOTO MiTXOAY 10 TIIyMadyeHHS

HOPMH IIPaBax, o cHOPMYIbOBAHUI Y TOCTAaHOBI BepxoBHOro Cyzy, 3yMOBJIEHUX JOMYLEHHS CYAL0BOi IOMUJIKU



a60 HETOYHUM 41 IOMWJIKOBUM TJIyMay€HHSIM BiJIOBiIHOI HOpMHU IIPaBa; 2) HEOOXiAHICTb PO3BUTKY Ta
YIOCKOHAJIEHHS CYJ0BOi IPaKTUKY, SIKIIO, 30KpeMa, paHime copmMyIbOBaHUI BUCHOBOK 1010 3aCTOCYBaHHS
IIpaBOBOi HOpMMU 6isiblile HE BifNIOBifae 3acagaM e(pPeKTUBHOCTI, KOHTEKCTY CYCIiJIbHUX BiIHOCUH; Y IaHOMY
BUIAJIKy HEOOXiHO MiATPMMYyBaTU CBOEPiIHNI 6alaHC MK HEOOXiIHICTIO (POPMYBaHHSI €UHOI Ta BiIHOCHO CTasoi
CYZ,0BOI [TPAaKTUKM Ta AUHAMIYHICTIO PO3BUTKY OCTAHHBOI; 3) HEOOXigHICTb BpaxyBaHHs pimeHb €CILJI abo
Koncrurynirinoro Cyny YKpainu, iKi MiCTSITh BUCHOBKH MO0 PO3yMiHHS 3MiCTy KOHBEHLIIMTHOTO IPUHLINITY B
aCIIeKTi IeBHUX CHiPHUX IPaBOBiJHOCKUH 200 HOPMU MaTePiaIbHOTO YU IIPOLIECYANIbHOTO NPaBa, SIKLIO TaKU
BHCHOBOK He y3TOJI)XY€eThCS 3 paHilie cpopMOBaHOIO MTPaBoOBOIO o3ullielo BepxosHoro Cyny. BusHayeHo Taki
nifCcTaBy 1715 BiCTYIy Bif TpaBOBMX BUCHOBKIB BepxoBHoro Cyay: 1) 3MiHa CyCHijIbHOrO KOHTEKCTY, MiTX0MiB 1O
IIPaBOPO3YMiHHS, 30KpEMa, Y 3B's13KY 3 PO3LIMPEHHSIM TiaymaueHHs KonctutyuitHum Cynom Ykpainu
KOHCTUTYLIMHUX IPUHLMIIB 200 TJIyMadeHHs1 €BPONENCHKOrO Cyly 3 IIPaB JIIOJUHU JeIKUX 3aCaIHUUNX MTOJI0KEHb
KoHBeHLiii, TO6TO 3aCcTapinicTh paHille 3aCTOCOBAHOTO MiIXOAY 0 TyMauy€HHS HOPMU ITPaBa; 2) IOMUJIKOBICTb
[IOIIEPENHBOTO TIIYMAauy€HHSI HOPMU I1PaBa, 110 BUSBJIEHA CYJOM KacalillHOi iHCTaHILii CAMOCTIMHO MiJi 4ac pOo3rsany
cIipaBu a6o, KO PO HEOOXiAHICTb BifICTYIy Bifl paHile cpopmMyIbOBAaHOIO IPAaBOBOI'O BUCHOBKY BepXoBHOTrO
Cyny, 3aCTOCOBAHOTO Cy/IOM ameJssALiiHoi iHCTaHIlil, TPOCUTb CKap>KHUK; 3) HEBiANOBINHICTh 32aCTOCOBAHOTO PaHile
nifaxomy oo TayMadeHHs] HOPMU IIpaBa 3acajiaM epeKTUBHOCTI Ta 3aBIAaHHSM BiJIIOBiIHOTO BUAY CYLOYMHCTBA; 4)
3MiHa 3aKOHO/ABCTBA, SIKE BIJIUBAE MPSIMO 200 ONIOCEPEIKOBAHO Ha PETryJI0BaHHS CIIipHUX IIPAaBOBiIHOCUH, SIKIIO
e NoTpebye HOBOT'O BUPIIIEHHS IPABOBOi IPO6JIEMU Y MEXKAX iHIMBIAyaIbHO BU3HAYEHOTO CIIOPY. ADTYMEHTOBAHO,
110 3MiHa MiIXO/iB 10 NPAaBOPO3yMiHHS 3yMOBJIEHA TAKUMU OCHOBHUMHU (pakTopamu: 1) AMHaAMiYHMI pO3BUTOK
CYCIiJIbHUX [TPAaBOBiJHOCUH Ta 0sIBA Y 3B’513KY 3 IJUM HOBOTO COLIiaJIbHOT'O KOHTEKCTY y cepi IpaBo3acTOCYBaHHS;
2) HeBIJIIOBIIHICTb AESKUX HOPMaTUBHO-TIPABOBUX aKTiB BUMO3i «SIKiCTb 3aKOHY», BHACJIiZJOK YOTO BUHUKAE
HeOOXigHICTb YCYHEHHS JesSKUX [IPOrajvH Ta HeJlOJIiKiB TPaBOro perysoBaHHS, 0 MOXKE 37ilICHIOBATH HEOJITHAKOBO
pi3HNMU CyO’€KTaMU [1paBO3aCTOCYBaHHS; 3) 3MiHa KOHTEKCTY [IpaBOPO3YMiHHS Y 3B'SI3KY i3 BIJINBOM JESKUX
MIXXKHApPOJHUX HOPM Ta IIPUHLIUIIIB Ha HalliOHaJIbHE 3aKOHOAABCTBO 200 HAa 1Or0 PO3yMiHHSI Ta, SIK HACJIIOK —
3aCTOCYBaHHS. BuzHaueHo, mo 6e3nocepeHiil BIJIMB pillleHb €BPONENCHKOro Cyy 3 IIPaB JIIOJVHY Ha
(opMyII0BaHHS HOBOTO TIPAaBOBOTO BUCHOBKY BepxoBHoro Cyzy nossirae y Takomy: 1) Bepxosnunii Cyg,
3aCTOCOBYI0YM HOpMU KOHBeHI|i, SK IPKepesIo IIpaBa, BpaXxoBye TIyMadeHHs ii IIOJI0’KEeHb, IO MiCTUTBCS PillIEHHSIX
€BPOIENCHKOro Cy Ly 3 IIPaB JIIOIVHU, 260 MOXE 3aCTOCOBYBaTH MO3ULIiI0 €BPOIIEICHKOr0 CyAy 3 IPaB JIOOUHY IJ1S
MIOCUJIEHHS] MOTUBYBAaHHS CyJOBOTO PillIEHHS], y TOMY YMCJIi, 3 ypaXyBaHHSM IIPUHLIUIY BEPXOBEHCTBA I1PaBa, [
BUpiIIEHHS IOpUINYHUX KOJIi3il a60 MporajinH HaliOHaJIbHOTO 3aKOHOAABCTBA; 2) Bepxosuuii Cyj BpaxoBye iz 4ac
(opMyJIIOBaHHS IPAaBOBOI'O BUCHOBKY 110710 3aCTOCYBaHHSI IEBHOI HOPMU IIpaBa TJIyMaueHHs! €BpONEeiCbKOro cyay
3 [1paB JIIOJAVMHYU OCHOBOIOJIOKHUX KOHBEHIIHMX IPUHIMIIB 260 TEPMIHIB («HaJIEeXXHE YPSLYBAaHHS», «SKIiCTb
3aKOHY», «MallHO», «<BTPY4aHHS Yy IPAaBO HA MUPHE BOJIOJiHHS MallHOM» To10). Kit04oBi cj10Ba: BEpXOBEHCTBO
IIpaBa, €JHICTb CYIOBOI IPAaKTUKH, [IPAaBOBUN BUCHOBOK, Bepxosuuii Cyn, Koncturyuiiauit Cyz, YKpaiHu,
€BPOINENChKUI Cy/, 3 IIPaB JIIOAUHY, iIHCTUTYT BifiCTYIly, IPaBOPO3YMiHHS, TIyMay€HHs, AUHAMiUHe TJIyMayeHHs],

CynoBa ITOMMJIKA, 3MiHa cycnianoro KOHTEKCTY, IIpaBOBa KOJIi3is CYyOLO4YNHCTBO.

2. The dissertation is devoted to conducting a scientific and legal analysis of the institution of deviation from the
legal positions of the Supreme Court, identifying gaps and shortcomings in the field of procedural and legal
regulation of the grounds and procedure for deviation from the legal conclusions of the higher court, and
developing a proposal for improving the legislation in this area. It was determined that the institution of deviation
from the legal opinion of the Supreme Court is a system of norms of material and procedural law, which defines
the mechanism for ensuring the unity of judicial practice as a component of the principle of the rule of law, the
grounds and conditions for changing the legal opinion of the Supreme Court, which differs from the previously
formulated one, as well as the procedural procedure for implementation such a change It has been found that the
tasks of the institute of deviation from the previously formulated legal opinion of the Supreme Court are: 1) the
need to correct the shortcomings of the previously applied approach to the interpretation of the norm of rights
formulated in the Supreme Court's decision, caused by the admission of a judicial error or an inaccurate or
erroneous interpretation of the relevant norm of law; 2) the need to develop and improve judicial practice, if, in



particular, the previously formulated conclusion regarding the application of a legal norm no longer meets the
principles of effectiveness, the context of social relations; in this case, it is necessary to maintain a kind of balance
between the need to form a unified and relatively stable judicial practice and the dynamic development of the
latter; 3) the need to take into account the decisions of the ECtHR or the Constitutional Court of Ukraine, which
contain conclusions regarding the understanding of the content of the convention principle in the aspect of
certain disputed legal relations or norms of substantive or procedural law, if such a conclusion is not consistent
with the previously formed legal position of the Supreme Court. The following grounds for deviating from the legal
conclusions of the Supreme Court have been identified: 1) a change in the social context, approaches to the
understanding of law, in particular, in connection with the expansion of the interpretation of constitutional
principles by the Constitutional Court of Ukraine or the interpretation of the European Court of Human Rights of
some fundamental provisions of the Convention, i.e. earlier obsolescence applied approach to the interpretation of
legal norms; 2) the fallacy of the preliminary interpretation of the rule of law, which was discovered by the court of
cassation on its own during the consideration of the case, or if the complainant requests a departure from the
previously formulated legal opinion of the Supreme Court, applied by the court of appeal; 3) inconsistency of the
previously applied approach to the interpretation of legal norms with the principles of effectiveness and tasks of
the relevant type of judicial proceedings; 4) a change in legislation that directly or indirectly affects the regulation
of disputed legal relations, if this requires a new solution to a legal problem within the limits of an individually
defined dispute. It is argued that the change in approaches to legal understanding is caused by the following main
factors: 1) the dynamic development of social legal relations and the emergence of a new social context in the field
of law enforcement; 2) non-compliance of some regulatory legal acts with the requirement "quality of law", as a
result of which there is a need to eliminate some gaps and shortcomings of legal regulation, which may be carried
out unequally by different law enforcement entities; 3) a change in the context of legal understanding due to the
influence of some international norms and principles on national legislation or on its understanding and, as a
result, its application. Key words: rule of law, unity of judicial practice, legal opinion, Supreme Court,
Constitutional Court of Ukraine, European Court of Human Rights, institution of derogation, legal understanding,
interpretation, dynamic interpretation, judicial error, change of social context, legal conflict.
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