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1. KpuminanbHO-TIpaBOBa OXOPOHA CTAaTEBOi CBOOOIM Ta CTaTEBOi HEJOTOPKAHOCTI 0COOU B YKpaiHi

2. Criminal legal protection of sexual freedom and sexual integrity of the person in Ukraine

Pedepar:

1. lucepTaris nmpucBsyeHa po3poolli JOKTPUHANBHOI KOHIIENIii KpMMiHaJIbHO-TIPAaBOBOI OXOPOHU CTaT€BOi CBOOOIU
Ta CTaTE€BOI HEJOTOPKAHOCTI 0cobu B YKpaiHi. OxapaKTepu30BaHO iCTOPIil0 PO3BUTKY 3aKOHOJABCTBA IIPO
KpUMiHaJIbHY BiIIOBiaybHICTD 3a IOCATaHHS HA CTaTEBY CBOOOMY Ta CTaTE€BY HELOTOPKAHICTb OCOOU, B PE3yJIbTaTi
4YOro BCTAHOBJIEHO 3aKOHOMIPHOCTi TaKOTrO PO3BUTKY, 3'sICOBAHO BIJIUB HAa KPMMiHajIbHE 3aKOHOJIaBCTBO
€BpOiHTerpaliiiHoro npouecy yepes parudikanito Ctam6yabcpKoi Ta JIJaHIIapOTChKOi KOHBEHLIN. Bu3HayeHO
nigxony 00 KpMMiHaNIbHO-TIPABOBOi OXOPOHA CTaTEBOi CBOOOIM Ta CTATEBOI HELOTOPKAHOCTI 0COOU 32
3aKOHO/IAaBCTBOM 3apyODKHUX KpaiH. 37ifiCHEHO MOPIBHAIIbHO-TIPABOBUI aHali3 3aC06iB KpUMiHAJIbHO-TIPaBOBOI
OXOPOHU CTaTeBOi CBOOOM Ta CTaTeBOI HEJIOTOPKAHOCTI 0COOU 3a 3aKOHOAABCTBOM YKpaiHu Ta ®PH, @pannii Ta

Pecny6stiku ITospia. HamaHo XapakTepUCTUKY 00’ €KTUBHUM O3HaKaM CKJIAJiB OPAUHAPHUX KPUMiHAIbHUX



IIPABOIOPYLIEHb TPOTH CTATE€BOI CBOOGOAM Ta CTATE€BOI HEJOTOPKAHOCTI 0cobu B YKpaiHi. CTaTeBy cBOOGOAY K 00'€KT
KpUMiHaJIbHO-TIPAaBOBOi OXOPOHH 3aIPOIIOHOBAHO PO3YMITU MOXKJIMBICTh 0CO0H, sIKa JOCsria 16-pidvHOro BiKYy,
IOOpOBiNILHO O6MpaTy NapTHePa JJ1s1 BUNHEHHS [ill CEKCyaslbHOTO XapaKTepy; B OCHOBI cTaTeBoi CBOOOAU, SIK
pi3HOBHIY 0COGMCTOI CBOOOIN i BiZlTIOBiIHOrO KOHCTUTYLITHOTO NPaBa JIEXKUTh YSIBJIEHHS PO TiIHICTh JIOJUHY;
BOHA € HEeBiI4y>KyBaHUM NpaBoM. CTaTeBa HEJOTOPKAHICTb Y 3HaU€HHI 06'€KTY KPUMiHAJIbHO-TPaBOBOI OXOPOHU
BU3HA4Y€eHa SIK 6J1aro, 3MiCT SIKOTO Bifobpaskae HEMOXKJIMBICTb HA PiBHI MOPAaJIbHOTO Ta IOPUANIHOTO HAJIESKHOTO Aii
CEKCYaJIbHOTO XapaKTePY 3 0CO0010, sIKa He Aocsria 16-pivHoro BiKy. BUCIOBIEHO Ta OGI'PYHTOBAHO [103ULIIIO,
3riJIHO 3 SIKOIO LOAATKOBO MO ifel rifHOCTI iHTeNEeKTyalbHi 3aCHOBKY CTAaTEBOI HEJOTOPKAHOCTI BUSIBJISIIOTHCS Y
cdepi panioHanbHOro: 3a60pOHA Ha CTAaTEBi 3HOCUHM 3 0CO60I0 sIKa (PAKTUYHO HE [IOCSTJIa CTAaTEBOI 3PinoCTi
CTBOPIOE HeOe3MeKy 171 ii pernpoAyKTUBHOI QPYHKI, a OTKe I 1714 BifTBOpeHHSs nonyssiyii 3aranom. CUCTEMY HOPM,
B SIKMX 3aKpiIlJIeHi 03HaKU CKJIAJIiB KpUMiHaAJIbHUAX IIPABONOPYLIEHb TPOTH CTATEBOI CBOOOAM Ta CTATEBOI
HEJ0TOPKAHOCTi 0CO0OH, Y CTPYKTYPi SKOi BUZIiZIEHO TPU TPy HOPM: 1) HOpMH, 110 MiCTATh IOPUINYHI O3HAKU
OpIMHAPHUX CKJaMiB KpUMiHaJIbHUX [IPABONIOPYIIE€Hb, OCHOBHUM Oe3rocepeHiM 00’eKTOM SIKUX € CTaTeBa
cB000/13; 2) HOPMH, 1110 MiCTSTb IOPUIMYHI O3HAKU OPJIMHAPHUX CKJIA/iB KPUMiHAJIbHUX [IPABONOPYIIE€Hb, OCHOBHUM
6esrnocepeiHiM 00'€KTOM SIKMX € CTaTeBa HEJIOTOPKAHICTb; 3) HOPMHU, 1O MICTSITh OPUANYHI O3HAKU OpIAMHAPHUX
CKJIaJliB KDUMiHAJIbHUX IIPABOIOPYLIEHb, JOIAaTKOBUM OO0BSI3KOBUM Oe3I0CcepeiHiM 06'€KTOM SIKUX € CTaTeBa
cB060Ja a60 HeloTOpKaHicTh. HallaHO XapaKTepuCTUKY NOTepinux oci6. OGrpyHTOBaHO HEOOXiTHICTb 3MiICHEHHS
TEXHIKO-I0OPUANYHOTO PO3'€IHAHHS O3HAK CKJIA/liB OOGPOBIIbHUX Ta HACUJIBHULIBKUX JIill CEKCYaJIbHOTO XapaKTepy
10JI0 MAJIOJIITHIX OCi6, @ TAKO>K BCTAHOBJIEHHS MiHIMa/IbHOTO 16-pi4YHOrO BiKy Cy0’'e€KTa [1iil CEKCYasbHOTO XapaKTepy
3 MJIOJIITHBOIO 0CO6O 32 HASIBHOCTI JJOOPOBI/ILHOI 3rofii OCTaHHbOI (CT. CT. 152, 153 KK Vkpainu). OxapakTeprn3oBaHO
00’€KTUBHY CTOPOHY OPAMHAPHUX KPMMiHAJBHUX IIPABONOPYILIEHb IIPOTH CTaTE€BOI CBOOGOAU Ta CTATEBO]
HEeJ0TOPKAHOCTI. BUsIBJIEHO Ta 3alPONIOHOBAHO MIJISIXY YCYHEHHS HU3KU HEJIOJIIKiB y KOHCTPYIOBAHHI 00'€KTUBHO]
CTOPOHU CKJIAIiB KpUMIHAJIbHUX [TPABONIOPYLIEHb, llependadyeHux cT. cT. 152-154 KK Ykpainu. HaBeneHo o#aTKOBI
apryMeHTHU Ha KOPUCTb BU3HAHHS 0OMaHYy SIK O3HAKH, 110 CBiJYUTD IIPO BifICYTHICTb LOOPOBiNIbHOI 3rofy Ha aii
CEKCYaJIbHOTO XapaKTepy [Py BUMHEHHI 3TBaJTyBaHHS. JJoBejeHO, 1110 0OMaH MOXKe CBiTYMTH IIPO BiICYTHICTb
IOOPOBINBHOI 3rof| TiJIBKY B TUX BUIIA/IKaX, KOJIM BiH CTOCY€ETHCS iCTOTHUX CKJIATIOBUX O€3[10CepeiHbO il
CEKCYaJIbHOTO XapakTepy (0CO6U KOHKPETHOr'O CTaTeBOro IapTHEPA, CII0CO0y BUMHEHHSI TaKUX Il i T. I1.).
3anpornoHOBaHO KPUMIHAi3yBaTU €KCribillioHI3M SIK JeMOHCTpALLilo iHIiN J10AuHi 6€3 ii 4o6pOoBiNbHOI 3roau
OrOJIEHUX TE€HITalil, a TaK CaMo [jii 010 SIBHOTO BYUMHEHHS PEAJILHOTO YU IMITOBAaHOTO CTATEBOTO AKTY Y
rpoMazCbKOMY Miclli ab0 IeMOHCTpauii Takux Aiil iHmii sonuHi 6e3 ii 1oO6poBinbHOI 3roay, Ha mifcTaBi Yoro
OOI'PYHTOBaHA HEOOXiHICTh KpUMiHami3aLii uux Iii.

2. The dissertation is devoted to the development of the doctrinal concept of criminal law protection of sexual
freedom and sexual integrity of the person in Ukraine. The history of the development of legislation on criminal
liability for encroachment on sexual freedom and sexual integrity of the person is characterized, as a result of
which the regularities of such development are established the impact on criminal law of the European integration
process through the ratification of the Istanbul and Lanzarote Conventions is clarified. Approaches to criminal law
protection of sexual freedom and sexual integrity of the person under the legislation of foreign countries are
determined. A comparative legal analysis of the means of criminal law protection of sexual freedom and sexual
integrity of the person under the legislation of Ukraine and Germany, France and the Republic of Poland is carried
out. The objective features of the components of ordinary criminal offenses against sexual freedom and sexual
integrity of the person in Ukraine are characterized. Sexual freedom as an object of criminal law protection is
proposed to be understood as the ability of a person who has reached the age of 16 to voluntarily choose a partner
for committing sexual acts; the basis of sexual freedom, as a type of personal freedom and the corresponding
constitutional right, is the idea of human dignity; it is an inalienable right. Sexual integrity in the meaning of the
object of criminal law protection is defined as a good, the content of which reflects the impossibility at the level of
moral and legal due acts of a sexual nature with a person who has not reached the age of 16. The position is
expressed and substantiated, according to which, in addition to the idea of dignity, the intellectual foundations of
sexual integrity are manifested in the sphere of rationality: a ban on sexual intercourse with a person who has not



actually reached sexual maturity creates a danger to her reproductive function, and therefore to the reproduction
of the population as a whole. A system of norms that enshrine the characteristics of the elements of criminal
offenses against sexual freedom and sexual integrity of a person, in the structure of which three groups of norms
are distinguished: 1) norms that contain legal characteristics of ordinary elements of criminal offenses, the main
direct object of which is sexual freedom; 2) norms that contain legal characteristics of ordinary elements of
criminal offenses, the main direct object of which is sexual integrity; 3) norms that contain legal characteristics of
ordinary elements of criminal offenses, the additional mandatory direct object of which is sexual freedom or
integrity. The victims are described. The necessity of carrying out a technical and legal separation of the signs of
the components of voluntary and violent sexual acts against minors is substantiated, as well as establishing a
minimum age of 16 for the subject of sexual acts with a minor in the presence of the latter's voluntary consent
(Articles 152, 153 of the Criminal Code of Ukraine). The material element of ordinary criminal offenses against
sexual freedom and sexual integrity is characterized. Ways to eliminate a number of shortcomings in the
construction of the objective side of the components of criminal offenses provided for in Articles 152-154 of the
Criminal Code of Ukraine are identified and proposed. Additional arguments are given in favor of recognizing
deception as a sign indicating the absence of voluntary consent to acts of a sexual nature when committing rape. It
has been proven that deception can indicate the absence of voluntary consent only in cases where it concerns
essential components of directly sexual acts (the identity of a specific sexual partner, the method of committing
such acts, etc.). It is proposed to criminalize exhibitionism as the demonstration of naked genitals to another
person without their voluntary consent, as well as actions regarding the explicit commission of a real or simulated
sexual act in a public place or the demonstration of such acts to another person without their voluntary consent,
on the basis of which the need to criminalize these acts is justified.
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