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1. [loBHOBa>XKEHHS CJIiAYOro Ta CJig4oro Cyani npy MOLAHHI, pO3IJILi Ta BUPILIEHH] KJIOIOTaHb IIPO IIPOBELEHHS
CJIiAYMX (PO3IIYKOBYUX) Hill.

2. Investigator’s and investigative judge’s powers during submission, consideration and disposition of motions to
conduct investigative (search) actions.

Pedepar:

1. luceprauis e nepmuM y Haylli CrieljaJIbHUM KOMIIJIEKCHUM JOCJIiI>KEHHAM [IOBHOBaKEHb CJIIIYOrO Ta CJiI40T0
CyIni [IpY NOJAHHI, PO3IJIsiAi Ta BUPILIEHHI KJIOMOTaHb PO IIPOBEAEHHS CIIAUMX (PO3MYKOBUX) IOill. Y nuceprauii
IOCJIiI)KeHO PAaBOBY [IPUPOAY Ta CUCTEMY CJiYuX (PO3LIYKOBUX) Hil, sIKi IPOBOJSATHCS 32 YXBAJIOIO CJIAYOTO CYyAL.
CdopMysiboBaHE BU3HAUEHHS IOBHOBAXKEHD CJIiYOTrO IIPU NOJAHHI, PO3IJI4/li Ta BUPIlI€HH] CIiAYMUM CyLIel0
KJIONIOTaHb NP0 NPOBENEHHS CIiAYnX (PO3IYKOBUX) Iill, TPOBENEHO iX Knacudikauito. Lli TOBHOBa)KEHHS
ky1acu@ikoBaHO 3a: [IePeikoM CIIiAUnX (PO3IIYKOBUX) [Iill, CTOCOBHO IPOBEIEHHS SIKUX [TOJAETHCS KJIOTIOTAHHS,
¢opmoro peasizariii MOBHOBa)KeHb: TOBHOBAXXEHHS OO MOTOIKEHHS KJIOMOTaHHS, [IOBHOBAXXEHHS 1[0J0 MTOJJaHHS
KJIONIOTaHHS, IOBHOBAXXEHHS MO0 y4YacCTi y pO3IJIsi KJIONOTaHHS; clieln(pikolo HOpMAaTUBHOI perjlaMeHTallii:
IIpSIMO BU3HAYEHI Ta BiJICUJIbHI; BU3HAYEHI] SIK IOBHOBAKEHHSI CJIITYOTO Ta SIK IOBHOBAXEHHSI CTOPOHU

00BMHYBAaY€HHS; 4aCOM 3IilICHEHHS: IIOTIepeHi Ta HACTYIIHI; pe>KMMOM 3[iICHEHHS; XapaKTepOoM iHinjarii:



CaMOCTiHHO-iHiLiaTHBHI (SIKi peasi3yloTbcs y CUily HOTpe6 TOCYI0BOTO PO3CIilyBaHHS 1010 301paHHs 10Ka3iB) Ta
3MarajbHO-iHiliaTBHI. BU3BHAY€HO MOHSATTS NOBHOBAXXEHD CJIIAYOrO CYyAAl MPU PO3IJISLi Ta BUPILIEHH] KJIOMIOTaHb
IIPO MIPOBEJEHHS CJiTUUX (PO3LUIYKOBUX) [1iil — 1€ CUCTEMHA €JHICTb IIPaB Ta OO0B'I3KiB CJIIY0ro cyani cyay rnepuoi
iHCTaH1Lii, CIPsSIMOBaHy Ha 3a6€3I€YEHHSI OXOPOHHU Ta 3aXUCTY I1PaB, CBOOO] Ta 3aKOHHUX iHTEpeCiB (Pi3NYHUX Ta
IOPUIMYHUX OCi6, a TAKOXK Ha 30MpaHHs Ta IePEBiPKy 4OKa3iB, sIKi MalOTh My6JIiYHO-BIAJHUI XapaKTep Ta
peasnizyoTbcs y nepenbadeHilii KpuMiHaIbHUM NpoliecyalbHUM 3aKOHOM (popMi nlepei6aueHUMI KPUMiHATIbHUM
IIPOLIECYaIbHAM 3aKOHOM 3aco6amu. [IOBHOBaXXEHHS CJIiAYOTO CyAli CTOCOBHO CJIiAUMX (PO3IIYKOBUX) Ikl
MOAIIJISIIOTHCS HATi, 10 TIOB'sSI3aHi i3: (1) 0OXOPOHOI0 Ta 3aXMCTOM IIPaBa Ha HEIOTOPKAHHICTh KUTJIA YU iHIIOTO
BOJIOJIiHHSI 0COOH, [IPaBOM He 3a3HaBaTy BTPYYaHHS B IOr0 OCOOUCTE i ciMeliHe >KUTTS (0OIIyK KUTJa abo iHIOoro
BOJIOJIiHHSI 0COOU; OTJIsL]L )KUTJIAa a00 iHIIOro BOJIOLiHHS OCOOH; CJIiTUUI eKCIIEPUMEHT B XKUTJIi UM iHIIOMY BOJIOJiHHI
ocobu; repesipka HasiBHOCTI HEBIIK/IaIHUX BUTIAIKIB 1151 IPOHUKHEHHS [0 KUTJIA YM iHIIOTO BOJIOIHHS 0COOH (CT.
233 KIIK Ykpainu); (2) 0xopoHOI0 IIpaBa Ha CBOOOY Ta OCOOUCTY HELOTOPKAHHICTh (00LIYK 0COOH; IPUMYCOBE
3aJIy4eHHs 0COOU /1J1s IPOBEJIEHHS MEIMYHOI 260 NCUXiaTPUYHOI €KCIIEPTU3M; HAIIPABJIEHHS 0COOU JJO MEIMYHOTO
3aKJazdy [jisl IpOBEeIEHHS NICUXiaTpUYHOI eKCIIePTU3Y; BiibMpaHHs 6i0JI0rYHMX 3pa3KiB y 0coon); (3) OXOPOHOIO
IIpaBa BOJIOLITY, KOPUCTYBATUCS i O3MOPSIKATUCS CBOEIO BJIACHICTIO (BiliOpaHHS 3pa3KiB 3 pevyel i JOKYMEHTIB);
3a0e3neyeHHsIM JI0Ka3yBaHHs. [IpoBeneHo kinacudikaliiio Hyux MOBHOBAXXEHb CJIIYOr0 Cy i 3a: IPeIMeTHOI0
CIIPSIMOBAaHICTIO; XapaKTePOM BIUIUBY PillleHHS CJiI40ro Cy i Ha MPOBEJEHHs CIindoi (po3uIyKoBoi) Aii;
XapaKTepOM Ii3HaBaJbHOI CIIPSIMOBAHOCTI [isJIBHOCTI; Cy0'eKTOM iHiljialii; popmamu peanizatiii; 3a pe;kxumom
posrysagy. JocmigkeHo nifcyIHICTh KJIONOTaHb [IPO MPOBEEHHS CIIiAYMX (PO3IIYKOBUX) [1ill; 06T PYHTOBAHO, 110 Y
cT. 223 KIIK Vkpainu Mae 6yTy 3aKkpirieHa HOpMa CTOCOBHO MifZICYJHOCTI KJIOIIOTaHHS, SIKa 3aCTOCOBYBAaTUMETbCS Y
pasi BiICYTHOCTI cllelliajIbHUX HOPM CTOCOBHO MiICYHOCTI OKpEMUX KJIONOTaHb. LI X HOpMa Mae nependayatu
pillleHH CJITYO0ro CyAniy pasi BUABJIEHHS, 1110 KJIOMIOTAHHS IOMY He IifICyAHe: Y pa3i CaAMOCTIHOTO BCTAHOBJIEHHS
1boro GaKTy CJlif nependavynuTy MOBHOBAKEHHS CJIIAUOrO Cy[i IOBEPHYTHU KJIOMIOTAHHS; Y Pa3i BAHMKHEHHS CIIOPY
IIPO MiCYIHICTb [IPY 3MarajbHOMY PO3IJISLi KJIOIIOTAHHY CJIIYMIA CYAIs Ta CTOPOHU MAIOTh AiSITU Y TIOPSIKY,
nepenoadeHomMy 4. 2 ta 3 cT. 34 KIIK Vkpainu. PO3rysiHyTO KJIONOTaHHS CJIiIYOro Mpo NPOBEIEeHH CIiIInX
(pO3MYKOBUX) Hill SIK KPUMiHAJILHO-TIPOLIECYaJIbHE PIilIEHHS, YKa3aHO, 0 BOHO € KPUMiHAIBHOIIPOL,ECyalbHUM
pilIeHHSM Yepes IOBHY Bif[IOBiIHICTb HOTO LijIbOBiH, Cy0’eKTHOPYHKIIOHABHIN, polleypHO-TIpaBOBii
XapaKTePUCTHUKAaM KPUMiHaJIbHOIIPOLIECYyaJIbHOTO PillleHHS. JleTalbHO [OCIiI)KEHO 0COOIMBOCTI MOTUBYBaHHS yCiX
KJIONIOTaHb CJIiJ4Oro Npo MPOBELEHHS CIiAUNX (PO3MYKOBUX) [Iill. 3allpONIOHOBAHO, 10 MOLEJIbHMN
3MICTMOTHUBYBaJIbHOI YaCTUHU KJIOIIOTAHHS CJIiJ40T0 PO IPOBEAEHHS CigunX (PO3IYKOBUX) [Iill Ma€ MICTUTH:
OIIMC KPUMiHAJIbHOTO [IPOBAIPKEHHS; clifya (pO31IyKoBa) Iisl, IPO NPOBELeHHs SIKOI KJIONoYe CIifunii; ocoba, 3a
y4acTi ab0 CTOCOBHO SIKOI Ma€ IPOBOAUTUCH CJlida (PO3MIYKOBa) Iisl, a0 00'€KT, CTOCOBHO SIKOTO Ma€ IPOBOAUTUCH
crigya (po3LIyKOBa) Ais; MifCTaBU [IPOBEAEHHS CJlifg4oi (pO3LIyKOBOi) Aii; 0OrpyHTYBaHHS 1OKA30BOTO 3HAYEHHS
IAHUX, SIKi IJIaHYE€ThCSl OTPUMATH; OO PYHTYBAHHSI HEMOXJIMBOCTI OTPUMAaTH iHpOopMallito iHIKMM CIIOCOOOM.
JJoBeneHo, 0 BiICUJIbHUI XapaKTep HOPM CTOCOBHO OTJISILy )KUTJIA YU iHIIOTO BOJIOAIHHS 0COOU € Hee(PEKTUBHUM,
OCKIiJIbKM YMHHI BUMOTHY [0 KJIONIOTaHHS IIPO OOIIYK XKUTJIA YU iHIIOTO BOJIOLIHHSI OCOOM HE € PEJIEBAHTHUMU OTJISITY
y JKUTJIi 44 {HIIOMY BOJIOLiHHI 0c06u y cuiy Takux (HakTopiB: HEOOXiIHICTIO ONIePAaTUBHOTO [IPOBEIEHHS OIJISIAY O
BHECEHH4 BigomocTeil 1o €PJIP; icTOTHOIO 3MiHOI0 BUMOT [IO KJIOIIOTaHHS ITPO OOMIYK; Pi3HOI IPUPOAU LIUX CHAITUUX

(po3yKOBUX) [ili Ta iX PI3HOTO CTYIEHIO IHTPY3UBHOCTI.

2. The dissertation is the first special complex scientific research of an investigator’s and an investigative judge’s
powers during submission, consideration and disposition of motions to conduct investigative (search) actions. The
legal nature and the system of investigative (search) detective actions that are conducted upon a decision of the
investigative judge are examined. The definition of the investigator’s powers during submission, consideration, and
disposition of motions by the investigative judge to conduct investigative (search) actions is formulated and such
powers are classified. The powers are classified on: list of investigative (search) actions in respect of which a
motion shall be filled; a form of realization of powers: powers regarding agreeing upon a motion, powers regarding
submitting a motion, powers regarding participation during the consideration of a motion; the special character of
legal regulation: directly provided and in a form of a reference; those that defined as such that belong to an



investigator and those that belong to prosecution party; time of conducting: preliminary and subsequent; mode of
conduct; the character of initiation: autonomous-initiative (that are realized due to the needs of pre-trial
investigation on evidence gathering) and adversary-initiative. The notion of powers of the investigative judge
during consideration and disposition of motions to conduct investigative (search) actions is proposed. It is the
systematic cohesion of rights and duties of the investigative judge of the court of the first instance that are aimed
to ensure security and protection of rights, freedoms, and legitimate interests of individuals and entities as well as
to gather and verify evidence that has public character and are realized in the ways and form prescribed by the
criminal procedural law. The investigative judge’s powers regarding investigative (search) actions are divided into
the following groups that are connected to (1) securityand protection of the inviolability of the home and
individuals’ other lawful property, the right not to subject to interference in their personal and family life (search of
a home or other possession of a person; inspection of a home or other possession of a person; the review of
whether there are urgent grounds to enter a home or any other possession of a person (Art. 233 of the Code of
Criminal Procedure of Ukraine (CCP of Ukraine)); (2) protection of the right to liberty and personal inviolability
(search of a person; compulsory conduct of medical or psychiatric expertise examination of a person; sending a
person to a medical institution for psychiatric expert examination; taking biological samples from a person); (3)
protection of the right to dispose of one’s assets (taking samples of objects and documents); securing proof. The
powers of the investigative judge are classified by the following criteria: substantive focus; the character of
influence that exerted by the investigative judge on the conduct of an investigative (search) action; the character of
the informative direction of activity; be the actor of initiation; the form of realization; consideration regime. The
issue of court jurisdiction of motions to conduct investigative (search) actions are explored. It is proved that Art.
223 of CCP of Ukraine shall consist of a rule, regarding the court jurisdiction of a motion, that would be applied in
case of absence of special provisions regarding the court jurisdiction of certain motions. The rule shall provide for
a decision of the investigative judge in case it lacks jurisdiction: if the fact is established by the investigative judge
on its own, the power to return a motion shall be provided; in case of conflicts over jurisdiction during the
adversarial consideration of the motion, both the investigative judge and the parties shall act according to the
procedure provided for in Art. 34 Paras. 2 and 3 of CCP of Ukraine. The motion of the investigator is studied as a
criminal procedural decision. It is established that it is a criminal procedural decision as it fully meets focused,
actorfunctional, procedural-legal characteristics of a criminal procedural decision. The features of reasoning of all
motions of the investigator to conduct investigative (search) actions are examined in detail. It is proposed that
model content of a reasoning part of the investigator’s motion to conduct investigative (search) actions shall
consist of: description of criminal proceedings; an investigative (search) action that has been sought; a person that
shall participate or in respect of which aninvestigative (search) action shall be conducted, or an object in respect of
which an investigative (search) action shall be conducted; the grounds to conduct an investigative (search) action;
the reasoning of the evidential value of information that is to be gathered; the justification of impossibility to

obtain information in another way.
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