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Pedepar:

1. 3 orsamy Ha HEOOXiTHICTh IPUBEIEHHS BiTYN3HSIHOIO 3aKOHOJIABCTBA Y BiATIOBITHICTD i3 HOpMaMu i MpUHIMIIAMUA
MIXKHapOJIHOTO IIpaBa [JOCUTh BAXJIVBUM I10CTa€ [IpOOJeMa BUBYEHHS €BPOIIEIICbKOT0 3aKOHOABYOr0 JOCBily Ta
€BPONENCHKOI TPaBOBOi JOKTpUHMU. [Ipobiema popMyBaHHS IpKepeJI [IpaBa y HallioOHaIbHIN ITPaBOBil CUCTEMI
BBayKa€THCS OJHI€I0 3 HAMOINbLI HaraJIbHUX i AUCKYCIMHUX B IOPUOWYHIN Hayni. [TuTaHHS PO Te, 1O CJIif BBaXKaTH
IKepeJsioM MpaBa, KUY BUTJIAL, TOBUHHA MaTH iepapxidyHa CTPYKTYypa IpKepeJl IIPaBa, MaloTh BAKJIUBE HE TiIbKU
TEOPETUYHE, a 11 IPAKTUYHE 3HAYEHHS, OCKIJIbKYM BOHM BUCTYIIAIOTh CBOTO POAY OPi€HTUPOM, TOPOrOBKa30M [IJIs
Cy0’€eKTiB [TpaBO3aCTOCYBAaHHS y IIPABOBill cucTeMi B Liiomy. [IpaBoBi nosutii €sponeiicbkoro Cyny 3 pas JIOIUHI
3alIMalOTh OCOOJIMBE Miclie cepe IKepel, IKUMU Ha CbOTOAHI KepYIOThCS HAl[iOHaJIbHI CyIu Ta iHIIi Oopra’u
Ilep>KaBHOI BJIaJIA y CBOIN HisSILHOCTI. BOHU € pe3ysibTaToM TiIyMadyeHHs HOpM KOHBEHIIii, a TaKOXK BiIHOLIEHHSIM
€spornericbkoro Cyy 0 IEBHOI MPaBOBOi MPO6GIEMHU, Y TOMY YKCJIi IPABOBUX IUTaHb Y MEXKax iHCTUTYTIB
KpUMiHanbHOTO npaBa. Po3po6ka nuTaHsb, OB’ SI3aHUX i3 BUBHAYEHHSIM 3MiCTy IPakTUKU €Bporneiicbkoro Cyay 3

IIpaB JIIOJIMHU SIK JKepeJsia MaTepiaslbHOro KpMMIiHAJIbHOTO IIPaBa € aKTyalbHUM HallpSIMOM PO3BUTKY BiTUYM3HSIHO]



10puandHoi Hayku. [Ipo6nema posyminHs npaktuku €CILI K mpKepesa pasa, y TOMY YKACJIi MaTepiaIbHOro
KPMMiHaAJIbHOTO IpaBa, IIMPOKA i CKJIafiHa: Lie He JIUIIEe 3MiHa MigX0iB 10 BUPilIeHHS IeBHUX IUTaHb, 3MiHa
IIOTJISIIiB Ha TpobJeMy, a i, SIKIIO0 6paTH B LIiJIOMY, 3MiHA TapaJurM y IpaBoBill KyJbTypi CyclisbCTBa. JJoBeeHo,
110 JIKepeJslaMy KPMMiHAJIBHOTO ITpaBa MOKHA BBAKATU TakKi Npasosi no3uuii €CILJI, BukiafeHi y 1oro pilleHHsIX, B
SKUX JA€ThCS TIyMadeHHs1 HOpM KoHBeH1ii Ipo 3aXUCT [IpaB JIIAVHY i OCHOBOIIOJIOXHUX cBo60, 1950 p., a Takox
IA€THCS OL[iHKA 3MiCTy OKPEMUX O3HAK CKJIaZiB 3/JI0YMHIB, IependayeHUX HallioHAJIbHUM 3aKOHOJIABCTBOM, 3 103U
ix BinnosigHOCTI nosioxkeHHsIM HOpM KoHBEHILi], SIK BOHUM TJlyMayaThcs (PO3yMilOThCSl, BUBHAIOTHCS
KOHKpeTu3yoThcst) €CILIL To6To, B KpUMiHAJIBHO-TIPAaBOBOMY ACIEKTI MOKJIMBUM € BpaXyBaHHS IPABOBUX MO3ULIN
€CILJI 30Kpema 3 NUTaHb BUBHAUYEHHS 3MiCTy OLIIHOYHUX O3HAaK, YiTKOCTi, 3PO3yMiIOCTi i OIHO3HAYHOCTi TPaBOBOi
HOPMH, TJIyMay€HHS [TOHSTS, 110 BXOASTh IO O3HAK 00’'€KTUBHOI CTOPOHM CKJIa/liB Pi3HUX 3JI0UMHIB, HAIIPUKJIAL,;
SKUTJIO, TAEMHMULSI KOPECIIOHAEHIIi], TPUBATHE XXUTTS, CiMelrHe XUTTSL. OKpiM TOro, 3 MO3ULiM MaTePiaJIbHOTO
KPMMIiHaJILHOTO IIpaBa CJlif, JOCiIpKyBaTy npaBosi no3uii €CITI mono 3micTy nmpasa Ha XUTTS (cT. 2 KoHBeHLii),
3a00poHU KaTyBaHHA (cT. 3 KoHBeH1iii), 3a60poHu pabcTBa Ta NprumMycoBoi npati (ctT. 4 Konsentiii), npasa Ha
CBOOO/Iy Ta OCOOUCTY HEJJOTOPKaHHICTb (CT. 5 KoHBeH1ii), mpe3yMILii HeBUHYBaTOCTi (4. 2 cT. 6 KoHBeH1ji) To10.
OxkpeMy HayKOBY i NPaKTUYHY PO6JIEMY CKIaAal0Th 3acobu imnnemenTanii npaktuku €CI1JI B HallioHanbHY
IIPaBOBY CHCTEMY : 000B’s13K0Be BUKOHaHH4 pimenHs €CI1JI nepkaBoio, 1[0/10 SIKOi BUHECEHO BifITIOBiIHEe pillleHHS;
[IpUBEIEHHS HalliOHAJILHOTO 3aKOHOABCTBA Y BianosigHicTe no €CILI; 3actocyBanHg HopM €CILJI HanjioHaIBHUME
OpraHamu, sKi 3JifiCHIOIOTh IIPABO3aCTOCYBaHHS; TaymadeHHs €CIIJI HanioHaIbHMMU Cy0'€KTaMU 1PaBa; AisJIbHICTD
KCY y Bunagkax HeoOxinHOCTi BctaHOBIeHHs BignosinHocTi €CILI Konctutynii Ykpainu; Brins pimens €CITJT Ha
IIPaBOCBiIOMICTb SIK CJIy’KOOBUX i I10CafioBUX OCib, TaK i rpoMafsH. B IbOMY KOHTEKCTi B€JIbMU L[iKaBUMU €

IIEPCIIEKTUBY iMILJIEMEHTaLlii MpaBoBux no3uuin €CI1JI 10 YMHHOTO BiTYM3HIHOIO KPMMiHAJIBHOTO 3aKOHO/LABCTBA.

2. Given the need to bring domestic legislation into line with the norms and principles of international law, the
problem of studying European legislative experience and European legal doctrine becomes quite important. The
problem of forming sources of law in the national legal system is considered one of the most urgent and debatable
in legal science. The questions of what should be considered a source of law, what the hierarchical structure of
sources of law should look like, are of important not only theoretical but also practical importance, since they act
as a kind of reference point, a guide for law enforcement entities in the legal system as a whole. The legal positions
of the European Court of Human Rights occupy a special place among the sources that national courts and other
state authorities currently use in their activities. They are the result of the interpretation of the norms of the
Convention, as well as the attitude of the European Court to a certain legal problem, including legal issues within
the institutions of criminal law. The development of issues related to determining the content of the practice of
the European Court of Human Rights as a source of substantive criminal law is a relevant direction in the
development of domestic legal science. The problem of understanding the practice of the ECHR as a source of law,
including substantive criminal law, is broad and complex: it is not only a change in approaches to solving certain
issues, a change in views on the problem, but also, taken as a whole, a change in paradigms in the legal culture of
society. It has been proven that the sources of criminal law can be considered to be the following legal positions of
the ECHR, set out in its decisions, which interpret the norms of the Convention for the Protection of Human
Rights and Fundamental Freedoms of 1950, and also assess the content of individual elements of crimes provided
for by national legislation, from the standpoint of their compliance with the provisions of the Convention norms, as
they are interpreted (understood, recognized and specified) by the ECHR. That is, in the criminal law aspect, it is
possible to take into account the legal positions of the ECHR, in particular on the issues of determining the content
of evaluative features, clarity, comprehensibility and unambiguousness of a legal norm, interpretation of concepts
that are included in the features of the objective side of the elements of various crimes, for example: housing,
secrecy of correspondence, private life, family life. In addition, from the standpoint of substantive criminal law, it is
necessary to study the legal positions of the ECHR on the content of the right to life (Article 2 of the Convention),
the prohibition of torture (Article 3 of the Convention), the prohibition of slavery and forced labor (Article 4 of the
Convention), the right to liberty and personal integrity (Article 5 of the Convention), the presumption of innocence
(Part 2 of Article 6 of the Convention), etc. A separate scientific and practical problem is the means of



implementing the practice of the ECHR into the national legal system: mandatory execution of the ECHR decision
by the state in respect of which the relevant decision was made; bringing national legislation into line with the
ECHR,; application of ECHR norms by national law enforcement bodies; interpretation of the ECHR by national
legal entities; activities of the Constitutional Court of Ukraine in cases of necessity to establish compliance of the
ECHR with the Constitution of Ukraine; impact of ECHR decisions on the legal consciousness of both officials and
citizens. In this context, the prospects for implementing the legal positions of the ECHR into the current domestic
criminal legislation are very interesting. The purpose of the dissertation research is to identify and develop
theoretical and practical provisions regarding the practice of the European Court of Human Rights as a potential
source of criminal law in Ukraine.
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