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Pedepar:

1. lucepranis € nepummM y BiTIM3HSIHIN Haylli CTI€LiaJIbHUM KOMIIJIEKCHUM JOCJiI)KEHHSM IIPAaBOBUX ITUTAHb
y6J1iYHOr0 BUKOPUCTAHHS My3UYHUX TBOPIB Y TPOMAJCbKUX MICLISIX, B IKOMY OCHOBHA yBara 30cepe/i>keHa Ha
Marepianax CyJ0BOi MPaKTHUKU CY/IiB TOCMOAAPCHKOI OPUCVKIi, 1K HallpallbOBAaHOTO IPAKTUYHOrO 6a3uCy
peasnisauii HOpMaTHUBHUX I1OJIOKEHD PETYJIIOBAHHS BifIIOBIIHMX [IPABOBIIHOCKH 3 METOIO ITOJAJIBIIOTO
3aCTOCYBaHHS Y [igJIbHOCTi HOBOYTBOPEHOI CIIeliali30BaHoi Cy10BOi YCTaHOBM — BUIoro cyny 3 NuTaHb
iHTeJIeKTyaIbHOI BlacHOCTI. PO6G0OTa CKJIafaeThCs 3 TPhOX PO3[iMiB, B IKUX AOCJiIPKEHO [1IPABOBUIL aCIIEKT
BUKOPUCTaHHS My3UYHOTO TBOPY aBTOPaMU Ta iHMUMU Cy6'€eKTaMU BUKJIIOYHUX [TPaB Ha My3U4Hi TBOPH Y SIKOCTI
00'€KTa €KOHOMIYHUX BiTHOCHH — TOBapy 3 METOI0 OTPUMAaHHS NIPUOYTKY Bif pe3ysbTaTiB CBOEI TBOPYOI AisIbHOCTI.
JocnimkeHo cnenndiuyHi 03HaKX Ta 0COOJIUBOCTI TAKOTO KyJIbTYPHO-COLia/IbHOTO SIBULA, SIK My3UYHUH TBIp Yy
[IPaBOBIil IJIOIKHI, B PE3yJIbTATi YOT0 HAIAHO aBTOPChKE BU3HAUEHHS MY3UYHOI'O TBOPY SIK 00'€KTa IIPaBOBOTO
peryinoBaHHs. [IpoaHani3oBaHO CTAaTyC aBTOPA Ta iHIKUX HOCIIB BUKJIIOYHUX NIPAaB HA MY3W4YHi TBOPU, MOXKJIMBOCTI

TaKUX CyO'€KTIiB 337J0BOJIbHSTU CBOi Cy0O'€KTUBHI ITpaBa Ta OXOPOHIOBAaHI 3aKOHOM iHTepeCH IpU 3[ilICHEHHI OKpeMuX



[IPAaBOMOYHOCTE MOL0 BUKOPUCTAHHS MY3UYHOIO TBOPY, B PE3yJIbTaTi YOr0 BCTAHOBJIEHO, 1[0 CYYaCHUM CTaH
IIPaBOBOTO 3a0e31eYeHHs 3ilICHEHHS Cy6'€KTUBHUX aBTOPCHKUX [IPaB 3yMOBUB HEOOXIAHICTb 3aKpilyIeHHs Ha
HOPMaTUBHOMY PiBHI KOHKPETHUX CIIOCO0iB iX 37ilicHeHHs1. OKpeMO IPUAiJIeHO yBary Ta HaZlaHO 3arajbHi
XapaKTEPUCTUKHU Cy0'€KTaM CyMiXKHUX IIPaB, 5IKi y CBOIH [isIBHOCTI 6€3110CepeqHbO 3aCTOCOBYIOTh My3UYHUI TBIp.
B nepmry yepry, 1j¢ BUKOHABLi MY3UYHUX TBOPiB: My3UKaHTH Ta CIIiBKU. BCTaHOBJIEHO, 1[0 BUKOHABELIb My3U4YHOTO
TBOPY, SIKOT'O 3aKOHOJIaBLIeM BilHECEHO 10 CY0'€KTiB CyMi’KHUX IIpaB, € HaNOibIl OJIM3bKUM 32 CBOEID IOPUANYHOIO
IIPUPOJIOIO 10 aBTOPA TBOPY, i pe3ysbTaT MOro iHTeJIEeKTYaJIbHO] HisiIbHOCTI - BUKOHAHHS 0 06'€KTiB aBTOPCHKOTO
IIpaBa, a OTXKe HOro MPaBOBUM CTATyC 3HAXOAUTLCS HA MEXKi CYMDKHMX IIPaB Ta aBTOPChKUX IIPaB, Pa30M 3 TUM
Ginpiue TsDKie fo ocTaHHIX. [TinTprMaHo NO3UILII0 OO TOTO, IO 3 YpaXyBaHHIM criennpidyHUX 03HAK CIIOCO6iB
3[iICHEHHS aBTOPCHKUX IIPAB OCTaHHI CJIifi pO3yMITH IK KOHKPETHO BU3HAUYEHI [10JIOKEHHSIMU aKTiB LIUBIJIbHOTO
3aKOHO/IABCTBA JI03BOJIM Ta 3a00POHU [J151 HOCIiB Cy6’€KTMBHUX aBTOPCHKUX IIPaB Ta OCib, Ki iM IPOTUCTOSATL B CUILY
abCoOJIIOTHOrO XapaKkTepy LX IPaB, 00 BYNHEHHS BifTIOBIIHUX Jili, CIIPSMOBAaHUX HA 33/J0BOJIEHHS [IEBHUX
MarepiaJibHMX 41 HeMaTepiaJbHUX iHTepeciB HOCIiB Cy0O'€eKTUBHUX aBTOPCHKUX IIPaB. 30CepeKeHo yBary Ha
BHMKOPHMCTaHHI TBOPY, SIK OHOMY 3i CII0C00iB 37iliCHeHH (peasisallii) IpaBOMOYHOCTEN aBTOPA, SIKE BUCTYIIAE
SIKICHOIO 03HAKOIO NPOLIECY 37iICHEHHSsI Cy6'€KTUBHOTO LIUBIJIbHOTO IPaBa, 110 BKa3ye, 3a JOIIOMOTOIO SIKUX 3aCO0iB,
y SIKOMY IIOPSIKY, CTOCOBHO SIKMX 00’€KTiB Majlo Miclie 37iliCHEeHHS Bi[I[IOBiZHOrO Cy6'€KTHBHOIO LIMBIILHOTO IIPaBa
B KOXKHOMY KOHKPETHOMY BUIIAJIKy. BUCYHYTO NPOIO3ULiI0 0A0 3aCTOCYBAaHHS [IOHATTS «BUKOPUCTAHHS TBOPY»
BUKJIIOYHO IO Cy6’€KTa aBTOPCHKOrO Npasa. HaToMiCTh y BiIHOIIEHHI Cy6’e€KTiB, SIKi KOPUCTYIOTHCS TBOPOM Y CBOIl
IisiIbHOCTI JMIIe 33/1J19 OTPMMAaHHS IPUOYTKY, ajie 6e3 HabyTTs [TpaBa BJIACHOCTI, IPOIOHYEThCS 3ACTOCOBYBATU
IIOHSITTS. «KKOPUCTYBaHHS TBOPOM». 3TiliICHEHO aHaJli3 eperoaueHUX 3aKOHOAABCTBOM IIPaB i 000B'3KiB
OpraHisaliil KOJIEKTUBHOTO yIIPaBJIiHHS MalHOBUMU IIPaBaMU 3 TOYKM 30PY iX JOCTATHOCTI Ta Bill[IOBiHOCTI
3aBJIAHHSM, SIKi CTaBJISITbCS [1epe]] OCTAHHIMM 3 METOIO 3aXMCTY aBTOPA Bifl MOPYIIEHHS HOTo MpaB 3 60Ky iHINX
Cy0’eKTiB KOPHUCTYBaHHS MY3UYHUM TBOPOM. Po3pob6sieHo rpono3uiiil moao niaBuieHHs e(peKTUBHOCTI
3IiICHEHHS [I0OBHOBAXXEHb OPraHi3alisMy KOJIEKTMBHOIO YIIPABJIHHSA Ta BLOCKOHAJIEHHS IOPSAKY B3a€MOJii MK
aBTOPOM Ta TaKMMMU OpraHizauisgmu. O6rpyHTOBaHO HEOOXiTHICTb BUOKPEMJIEHHS (PYHKLii 3aXUCTY (B TOMY YUCJI -
CYZ,0BOTr0) IIpaB aBTOPA Ha TBIp K OfiHiei 3 0CHOBHUX (QYHKIiH [isi7IBHOCTI OpraHisalliil KoJIeKTUBHOTO YIIPaBJIiHHSL.
30Kpema, 3 METOIO YIOCKOHAIEHHS! €(PEKTUBHOCTI 3aXMCTy MAallHOBUX I1PaB aBTOPIB IIPOMOHYETHCS 3aKPIlIUTH 3a
opraxizallielo KOJI€KTUBHOIO YIIPaBJIiHHS IIPaBO Ha 3aXUCT 00’€KTiB aBTOPCHKOTO NPaBa, sIKi 3HAXOIAThCA Y ii

YIIPaBJliHHI 32 IOTOBOPOM 3 IIPABOBJIACHUKOM, SIK JVICKPELIiHE.

2. The dissertation is the first in domestic science special complex research of legal issues of public use of musical
works in public places, in which the main attention is focused on materials of judicial practice of courts of
economic jurisdiction, as the developed practical basis of realization of normative provisions of regulation of the
corresponding legal relations for the purpose of further application in the activity of the newly formed specialized
judicial institution - the Intellectual Property High Court. The work consists of three sections, which explore the
legal aspect of the use of a musical work by authors and other subjects of exclusive rights to musical works as an
object of economic relations - a commodity in order to profit from the results of their creative activities. The
specific features and peculiarities of such a cultural and social phenomenon as a musical work in the legal plane
are studied, as a result of which the author's definition of a musical work as an object of legal regulation is given.
The status of the author and other holders of exclusive rights to musical works, the ability of such subjects to
satisfy their subjective rights and legally protected interests in the exercise of certain powers to use a musical
work are analyzed. As a result, it is installed that in the current state of legal support for subjective copyright has
necessitated the consolidation at the regulatory level of specific ways of their implementation. Special attention is
paid to and general characteristics are given to the subjects of related rights who directly apply a musical work in
their activity. First of all, they are performers of musical works: musicians and singers. It is established that the
performer of a musical work, which the legislator refers to the subjects of related rights, is the closest in its legal
nature to the author of the work, and the result of his intellectual activity - performance by its characteristics can
be attributed to copyright, and therefore its legal status is on the border of related rights and copyrights, however,
more inclined to the latter. The position is supported that, taking into account the specific features of the methods



of copyright enforcement, the latter should be understood as specifically permitted by the provisions of civil law
permits and prohibitions for holders of subjective copyright and persons who oppose them due to the absolute
nature of these rights to make actions aimed at satisfying certain tangible or intangible interests of subjective
copyright holders. The focus is on the use of the work as one of the ways to exercise (implement) the author's
powers, which is a qualitative feature of the process of exercising subjective civil law, indicating by what means, in
what order, in relation to which objects took place subjective civil law in each case. A proposal has been made to
apply the concept of «use of the work» exclusively to the subject of copyright. Instead, it is proposed to apply the
concept of «application of the work» to entities that use the work in their activities only for profit, but without the
acquisition of property rights. An analysis of the statutory rights and obligations of collective property
management organizations in terms of their adequacy and compliance with the tasks set before the latter in order
to protect the author from violation of his rights by other subjects of music is made. Proposals have been
developed to increase the efficiency of the exercise of powers by collective management organizations and to
improve the order of interaction between the author and such organizations. The necessity of separation of the
function of protection (including - judicial) of the author's rights to the work as one of the main functions of
collective management organizations is substantiated. In particular, in order to improve the effectiveness of
protection of property rights of authors, it is proposed to assign to the organization of collective management the
right to protection of copyright objects that are under its management under a contract with the right holder, as
discretionary.
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