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1. ﬂOKaBYBaHHﬂ y KpI/IMiHa.T[bHI/IX IIPOBAPKEHHAX IMOA0 3aCTOCYBaHHA 0 IOPUINYHNUX ocio 3axo,qu KpI/IMiHaI[bHO—

[IPaBOBOTO XapaKTepy Ta CHelianbHOI KoHPicKaii

2. Proof in criminal proceedings concerning the application of criminal law measures to legal entities and special
confiscation

Pedepar:

1. luceprauisa € ogHUM i3 NePIIMX y BITYM3HSAHIN IOPUONYHIN HAayLi KOMIIJIEKCHUM JOCJII)KEHHIM TEOPETUYHUX i
[IPaKCEOJIOTiYHMX 3aca]l JOKA3yBaHHS Y KPUMiHABHUX IMPOBAIKEHHSX 1070 3aCTOCYBAaHHS [I0 IOpUINYHUX OCi6
3aX0/1iB KpMMiHaJIbHO IIPaBOBOr0O XapakTepy Ta creliaabHoi KoHdicKallii, y SKoMy Ha OCHOBi aHaJli3y YUHHOTO
3aKOHO/IABCTBA i [IPaBO3aCTOCOBHOI MPAKTUKU PO3B’I3aHO HU3KY [IPO0JIeM MPUKIIAHOTO XapaKTepy, OB SI3aHUX i3
peasisalielo pouecyajlbHUX TOBHOBAKEHD I1iJ1 Yac AOCYI0BOrO PO3CIlifyBaHHS Ta CYAOBOrO NPOBaAKeHH. Ha
3acafiax KOMITJIEKCHOI KOHLEMIil KpMMiHaJIBHOTO NTPOLIECYabHOTO NOKA3yBaHHS BCTAHOBJIEHO, IO Y KPUMiHAJIBHUX
IIPOBA/IKEHHSIX 1[0/I0 3aCTOCYBaHHS 10 I0PUAMYHUX OCi0 3aX0[liB KpMMiHAJIbHO-TIPABOBOT0 XapaKkTepy Ta
CIlelliasIbHOI KOHicKallii OCHOBHUMU BUAMU 3aC00iB JOKa3yBaHHS BUCTYNAIOTE: (&) MiICTaBU 5K (PAKTUYHI
KpYMMiHaJIbHO-TIPABOBi Ta KpUMiHAJIbHI ITpoIjecyasbHi AaHi; (6) OKa3u SIK IpoLecyajbHa €OHICTD MifCTaB Ta iX

IKepes (LOKyMeHTH, [I0Ka3aHHs, peYOBi i1 eJIeKTPOHHI 10Ka3H, BUCHOBKYU €KCIIEPTiB); (B) IpOLieCyasbHi CII0CO0U



OZIEP>KaHHS Ta NIEPEBiIPKU JOKa3iB (BUTPEOYBaHHS, OTPMMAHHS Ta TUMYACOBUI JOCTYII O pevyel i TOKYMEHTIB;
03HalOMJIEHHS 3 MaTepiajaMy IIPOBaIKeHHSI; TPU3HAYEHHS PeBi3ill i mepeBipoK; ciifdi (pO3LUIyKOBi) 1Iii; 3ay4yeHHs
CIIelliasicTa) 3 MOKJIMBICTIO 3aCTOCYBaHHSI 3aX0[ly 3a0e3le4yeHHs] KpMMiHAJIbHOTO IIPOBAIPKEHHS Y BUTTISA]
obMesxeHHs1. COopMyJIbOBaHE HAyKOBE PO3YMiHHS 32C00iB KpDUMiHAJIBHOTO IIPOLIECYAJIbHOTO JOKA3yBaHHS Y
KpUMiHAJIbHUX ITPOBAIKEHHSX 070 3aCTOCYBAaHHS [I0 IOPUINYHUX OCi6 3aX0iB KpUMiHAIbHO-TIPABOBOTO
XapakTepy Ta cllelliaibHOI KOHQicKallii SIK CUCTeMU B3aEMO3aJIEXKHUX i B3A€EMOIIOB'I3aHUX [TPOLECyaIbHUX
MEXaHi3MiB, sIKi MaIOTh Mi3HaBaJIbHO-TIPAKTUYHUI Ta PO3YMOBUI XapaKTep, 3aCTOCOBYIOThCSI YIIOBHOBR)KEHUM
KPUMiHAJIbHUM TNIPOLIeCyaJIbHUM 3aKOHOM Cy0’€KTOM 3 METOIO 30MPaHHs, IePEeBipPKY, OL[iHKYU /I0KA3iB 0110
3aCTOCYBaHHSI 3aCO0iB BIJIUBY, 110 HE € [TI0KapaHHIM abo GOpMOI0 KpUMiHA/IBHOI BiZI[IOBiZANbHOCTI, ajie TATHYTh
HEeTraTUBHi [7151 IOPUAMYHOI 0COOU HACIiIKY MAalHOBOT0, KOMIIEHCALilfHOTO Y1 OpraHisaliliHo IPaBOBOTO XapaKkTepy
B MeXKax KBa3iKpUMiHaIbHOI BiNOBiAAIbHOCTI 200 YHEMOXJIMBIIIOIOTD iX HACTaHHSI Yepe3 NepeoadeHi 3aKOHOM
IeperyMOBY, MiICTaBU Ta YMOBU. 3 ypaxyBaHHSIM iHO3€MHOT'O JOCBIiZly JOaTKOBO OGI'PYHTOBAHO JIOLIbHICTD
IIOCHUJIEHHSI [IpOLieCyaIbHUX rapaHTiil IopUINYHOI 0COOU SIK CAMOCTIITHOTO Cy0'€KTa NOKa3yBaHHS Y KpUMiHAJIbHOMY
[IPOBAIKEHHI LIJISIXOM peaslisalii IpaBa Ha NIOJAHHA J0Ka3iB, OCKap>KEHHS PillleHb Ta YYacCTi y JOKa3yBaHHI
06CTaBUH, N1OB'SI3aHUX i3 3aCTOCYBaHHSM CllelianbHoi KOHpicKalii. ¥ 1boMy acnekTi BpaxoBaHO NOCBiA Icnanii Ta
®panuii mozo nponecyanbHOI aBTOHOMI3ALT y4acTi IOpUAMYHOI 0co6U y TPOBaiKeHHi, a TakoxX CIIA — y yacTuHi
IIpOLIeCyasbHOTO NOPsIKY KoHicKalii oo TpeTix ocib. Lle nano 3Mory po3mMpUTy YsIBJIEHHS IIPO 6ajlaHC MK
iHTepecamu KpMMiHaJIbHOTO [IPABOCY s Ta FapaHTisIMU IIpaBa BJIACHOCTI, [1IpaBa Ha 3aXUCT i 3MarajabHOCTI.
CucremMaTU30BaHO MiJCTaBU 3aCTOCYBAHHS [0 IOPUANYHUX OCi6 3aX0/1iB KPUMiHAJIbHO-ITPAaBOBOTO XapaKTepy Ha: 1)
KpUMiHa/JIbHO-TIPABOBI (3arajibHi), sSIKi BUBHAYAIOTh MaTepiaJlbHO-TIPABOBY MO>KJIMBICTh 3aCTOCYBAaHHS 10 I0PUANYHOI
0co6y 3ax0[}iB KPMMiHaJIbHO-TIPABOBOTO XapakTepPy; 2) KPUMiHaJIbHI IPOLieCcyasbHi (CrienjaibHi), IKi BU3HA4YaloTh
MpolLieCyasibHy MOKJIUBICTD 37iiICHEHHS IIPOBAIPKEHHS Y CIIELiaIbHOMY NOPSIKY 1010 IOPUANYHOI OCOOU.
OxpecJieHa CUCTEMHA MOZEJIb IifICTaB Ta YMOB 3aCTOCYBaHHS [0 IOPUIUYHUX OCi6 3aX0/1iB KpUMiHaJIbHO-
IIPaBOBOTO XapaKTepy, sIKa 3abe3redye BiOBiAalbHICTb I0PUAMYHOI 0COOU 1P 30epekeHHI IPUHIUIIIB [I0BHOTH,
00'€KTMBHOCTI Ta 3MarajbHOCTi KPUMiHAJILHOTO IIPOLIECY, & TAKOXK FAPaHTy€e HeONYIIeHHs IOPYLIEHHS [IPaB CTOPiH
Iif, 9ac posrisay NUTAHHS PO 3aCTOCYBAHHS TaKMX 3aXO[iB: 1) KpUMiHaIBHO-TIPABOBI MMifCTaBU — HOPMAaTUBHA Ta
daxT4yHa yMOBU (POPMYBaHHS MiICTaBU BUHMKHEHHS BiANOBIiNAIbHOCTI IOPUAMYHOI 0cO0U; 2) IpoLiecyasbHi
IificTaBM — 3arajbHi Ta CIeliabHi IpoliecyalbHi yMOBY; 3) IPUUYMHHO-HACIIIKOBUI OJI0K — MaTepiajbHa
nifcTaBa, oKasyBaHHS (PaKTUYHUX OOCTABUH, HasIBHICTDb MTPOLECYaJbHUX YMOB, CyJIOBE pillleHHS IIPO 3aCTOCYBaHHS
3ax0f1iB. OOGrPyHTOBAaHO HEOOXiHICTh HOPMATUBHOTO 3aKPillJIEHHSI B OKpeMill KpUMiHaIbHIN [poLecyanbHiid HOpMi
(ct. 91-1 KIIK Ykpainu) nepesiky o6CTaByH, 110 MifI4raoTbh JOKa3yBaHHIO Y KDUMiHAIbHUX IIPOBAKEHHSIX 1010
3aCTOCYBaHHS [I0 IOpUIAYHUX OCi6 3aX0MiB KpUMiHAIBHO-ITPABOBOI'O XapaKTEPy Ta CIeliaJbHOI KoHgicKalii, 3
nepenoadyeHHsIM OOO0B'SI3KOBOTO BCTAHOBJIEHHS: (aKTy BYMHEHHS KPUMIHATIBHOTO [TPAaBOTIOPYLIEHHS Ta MiJICTaB
3aCTOCYBaHHSI BiJIIOBiIHUX 3aXO0/iB; OpraHisaliliHo-1paBoBoi GOpMU IOPUAUYHOI 0COOU; CTATyCy Ta 00CITY
IIOBHOBAXXEHb 0CO0Y, sIKa Jisya Bif iMeHi Ta/abo B iHTepecax I0puAYHOi 0COOH; XapaKTepy, CII0CO0y Ta IPaBOBOi
kBasi(ikalii KpUMiHaJIBHOTO IPABONOPYLIEHHS BiANOBiTHO 10 cT. 96-3 KK YKpainy; cTyneHs TSHKKOCTI
KPUMIHaJILHOTO NIPABONOPYIIEHHS Ta peasidallil 37I0UMHHOTO HaMipy; HagBHOCTI, XapaKTepy i po3Mipy
HEeIpaBOMIPHOI BUTOJIY; BXXUTUX IOPUIUYHOI0 0COO0I0 3aX0/1iB BHYTPIIIHBOTO KOHTPOJIIO; IPUYMHHO-HACIIiIKOBOTO
3B'SI3Ky MiX [IiSIHHSIM YIIOBHOBXXE€HOI 0COOM Ta HACJigKaMU JJ1s1 OPUANYHOI 0COOU; MiJICTaB [J1s1 3BiJIbHEHHS Bif,

3aCTOCYBaHHS 3aXO0[iB KPMMiHaJIbHO-TIPABOBOTO XapaKTepy ab0 3aKPUTTS IIPOBAIPKEHHS;

2. The dissertation is one of the first comprehensive studies in domestic legal science devoted to the theoretical
and praxeological foundations of proof in criminal proceedings concerning the application to legal entities of
measures of a criminal-law nature and special confiscation. Based on an analysis of current legislation and law
enforcement practice, it resolves a number of practical problems related to the exercise of procedural powers
during pre-trial investigation and court proceedings. On the basis of a comprehensive concept of criminal
procedural proof, it has been established that, in criminal proceedings concerning the application to legal entities
of measures of a criminal-law nature and special confiscation, the principal types of means of proof are: (a)
grounds as factual criminal-law and criminal procedural data; (b) evidence as the procedural unity of the grounds



and their sources (documents, testimony, physical and electronic evidence, expert conclusions); and (c) procedural
methods of obtaining and verifying evidence (requesting, obtaining, and temporary access to things and
documents; familiarization with the materials of the proceedings; ordering audits and inspections; investigative
(search) actions; involvement of a specialist), with the possibility of applying a measure to secure criminal
proceedings in the form of a restriction. A scholarly understanding has been formulated of the means of criminal
procedural proof in criminal proceedings concerning the application to legal entities of measures of a criminal-law
nature and special confiscation as a system of interdependent and interrelated procedural mechanisms that have a
cognitive-practical and intellectual character, are applied by a subject authorized under criminal procedural law
for the purpose of collecting, verifying, and evaluating evidence regarding the application of measures of influence
that do not constitute punishment or a form of criminal liability, but entail adverse property, compensatory, or
organizational-legal consequences for a legal entity within the framework of quasi-criminal liability, or prevent
their occurrence through the preconditions, grounds, and conditions provided by law. Taking into account foreign
experience, the expediency of strengthening the procedural guarantees of a legal entity as an independent subject
of proof in criminal proceedings has been additionally substantiated through the implementation of the right to
submit evidence, appeal decisions, and participate in proving circumstances related to the application of special
confiscation. In this respect, the experience of Spain and France concerning the procedural autonomization of the
participation of a legal entity in proceedings, as well as that of the United States with regard to the procedural
order of confiscation concerning third parties, has been taken into account. This made it possible to broaden the
understanding of the balance between the interests of criminal justice and the guarantees of property rights, the
right to defense, and adversarial procedure. The grounds for applying measures of a criminal-law nature to legal
entities have been systematized as follows: 1) criminal-law (general) grounds, which determine the substantive
legal possibility of applying measures of a criminal-law nature to a legal entity; and 2) criminal-procedural (special)
grounds, which determine the procedural possibility of conducting proceedings against a legal entity in a special
procedure. A systemic model of the grounds and conditions for applying measures of a criminal-law nature to legal
entities has been outlined, ensuring the liability of a legal entity while preserving the principles of completeness,
objectivity, and adversarial procedure in criminal proceedings, and also guaranteeing the prevention of violations
of the rights of the parties when considering the application of such measures: 1) criminal-law grounds -
normative and factual conditions for forming the basis for the emergence of a legal entity’s liability; 2) procedural
grounds - general and special procedural conditions; 3) a causal block - substantive basis, proof of factual
circumstances, existence of procedural conditions, and a court decision on the application of measures. The
necessity has been substantiated of normatively enshrining, in a separate criminal procedural provision (Article 91-
1 of the Criminal Procedure Code of Ukraine), a list of circumstances to be proved in criminal proceedings
concerning the application to legal entities of measures of a criminal-law nature and special confiscation, with
mandatory establishment of: the fact of commission of a criminal offense and the grounds for applying the relevant
measures; the organizational and legal form of the legal entity; the status and scope of powers of the person who
acted on behalf of and /or in the interests of the legal entity;
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