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1. IlopiBHAIBHA XapaKTEPUCTHUKA KPUMIHAJIBHOI BifJ[TOBiIA/IbHOCTI 32 NOPYLUIEHHS TAEMHMULIi IUCTYBaHHS,
Tesie)OHHUX PO3MOB, TeslerpadHOi uu iHII0i KOPEeCIOHAEHLLl, 10 [1epealoThCs 32C00aMu 3B'513Ky ab0 yepe3

KOMITIOTEp 3a 3aKOHOJIaBCTBOM YKpaiHu Tta Pecny6siku ITombma

2. Comparative characteristics of criminal liability for breach of secrecy of correspondence, telephone
conversations, telegraph or other correspondence transmitted by means of communication or via computer under
the laws of Ukraine and the Republic of Poland

Pedepar:

1. Y nuceprauii 37iliCHeHe NOPiBHSJIBHO-TIPABOBE NOCIiI>KEHHS IPO0JIeM KPUMiHAIbHOIL BiATIOBiNAIBbHOCTI 3a
MOPYUIEHHS TAEMHMUIi KOPECIIOHEHIIii B YKpaiHi Ta PI1, mifiCyMKOM SIKOTO CTajlo TEOPETUYHE y3arajbHEHHS Ta HOBE
BUpilI€HHS] HAYKOBOT'O 3aBAAaHHS O/I0 3'ICYBaHHS CKJIAJIiB 3JI0UMHIB, sKi 3a0€3Me4y0Th KPUMiHAIbHO-TIPABOBY
OXOPOHY Ta€EMHMUIII KOPECIIOHEHIlii B 000X KpaiHaxX, CMiBCTaBJIEHHS iX 03HaK, BUSBJIEHHS Ta BUPILIEHHS IPO6JIEM
KBastidikauii BiioBiIHMX 37I04MHIB, a TAKOX yIOCKOHAJIEHHS NepenoadyeHnx KpumMiHanbHUM KOEKCOM YKpaiHu

3aC00iB OXOpPOHU 1iiei TaeMHu1. [JoCimKeHO HOPMATUBHI aKTH KPUMiHAJIbHO-TTPABOBOi OXOPOHU TaEMHMUIT]



KOPECIOHIEeHLLi], 10 Aisn Ha TEPUTOPII TPLOX IepsKaB - ABCTPIiliChKOi iMniepii, Pociiicekoi imnepii Ta [Ipycbkoro
KopomiBcTBa, ockinbku no 1918 poky tepuropis Peui ITocrionuTtoi 6ysa Mib>k HUMU [OAisIeHa, Ta BifTIOBIIHO, KOXXHA
yacTtuHa Piu [TocniosuToi Mmasna cBOI0 IPaBOBY CUCTEMY YTOUHEHO MOHSITTS 6€3110cepeiHbOro 06'eKTa CKIamy
3J104MHY, nependadeHoro cT. 163 KK Ykpainuy, sskum BUCTyIa€ KOHCTUTYLiIIHE IIPABO JIIOAVHU Ha TAEMHULIIO
KOpECIOHIeHIlii 3aco6amu 3B'13Ky (30KpeMa, JJUCTYBaHHSIM, TeJleOHOM, Teserpadom) abo yepes3 KOMITIoTep.
BcraHoBJ€HO, 110 iHAMBINyasbHUM 00'eKTOM niepenoadenoro § 1 ct. 267 KK PIT ckyany 37104MHY BUCTYIIA€ IIPaBo Ha
Ta€MHMUIIO KOPECIIOHAEHLIT, TOA] K iHOMBiAyaIbHUM 00'€KTOM CKJIaZiB 3/104MHiB, NependaveHux § 3 ta 4 ct. 267 KK
PIT - npaBo Ha TaEMHULIIO KOPECIIOHAEHII] T iHIII MOXKIMBOCTI, $IKi CKJIQ[Al0Th [IPABO HA TAEMHULIIO IIepenadi
indopmauii. [JoBeneHo, 110 KOHCTPYKILisl CKIIAAy 3JI04MHY, iependadeHoro cT. 163 KK Ykpainu pomnyckae He uiie
BMHM; HaTOMICTb, 3a KK PII yci ckiaau nopyieHHs TaeMHHULL KOPECITOHIEHL] € JInie YMUCHUMM i
XapaKTepuayloTbhcs NpsaMum ymucisiom (§ 1 ta 3 cr. 267 KK PII), npssMmum a6o eBeHTyaibHUM ymuciom (§ 4 ct. 267 KK
PIT). 3anponoHoBaHO BHeCTH 3MiHU Ta fonoBHeHHs 1o KK Ykpainu: Bukiactu cT. 163 KK Vkpainu B HOBIll pejaKLii

ta ponoBHUTH KK Ykpainu crt. 163-1 «CraTTs 163-1. HecaHKiioHOBaHe PO3roJIOIIE€HHS] TA€EMHULI KOPECTIOHIEHILii».

2. In the dissertation a comparative legal study of the problems of criminal responsibility for violation of the secret
of correspondence in Ukraine and the Republic of Poland was carried out their signs, identification and resolution
of problems of qualification of the respective crimes, as well as improvement of the means of protection of this
secrecy provided by the Criminal Code of Ukraine. It is stated that in the territories that were part of the Russian
Empire, independent norms on its criminal law protection appeared in the monuments of law of the middle of the
XIX century. Changes in the composition of the violation of the secrecy of correspondence in the Criminal Code of
1903, the Criminal Code of the USSR in 1922 and the Criminal Code of the USSR in 1927, the Criminal Code of the
USSR in 1960 are analyzed. It is investigated that on the territory of the modern Republic of Poland and part of
Western Ukraine the norm establishing criminal liability for breach of secrecy of correspondence appeared in the
Criminal Code of the Kingdom of Poland in 1818, and this secret (first of all, such a component as correspondence
secrecy) was consistently protected criminal law throughout the period of development of Polish criminal law. The
normative acts of criminal law protection of secrecy of correspondence operating in the territory of three states -
the Austrian Empire, the Russian Empire and the Kingdom of Prussia, as before 1918 the territory of the
Commonwealth was divided between them, and accordingly, each part of the Commonwealth had its own legal
system. The concept of the direct object of the crime under Art. 163 of the Criminal Code of Ukraine, which is the
constitutional right of a person to secrecy of correspondence by means of communication (in particular,
correspondence, telephone, telegraph) or via computer. It is established that the individual object of § 1 of Art. 267
of the Criminal Code of the Republic of Poland constitutes the right to secrecy of correspondence, while the
individual object of the corpus delicti under § 3 and 4 of Art. 267 of the Criminal Code - the right to secrecy of
correspondence and other opportunities that constitute the right to secrecy of information. It is established that
the forms of "violation" of the secrecy of correspondence (Article 163 of the Criminal Code of Ukraine) are
acquaintance with the secrecy of correspondence (which may be committed by a subject who due to their
professional or official duties does not have access to such secrecy) and disclosure of secrecy correspondence
(which can be done both by persons with such access and by third parties to correspondence). It is shown that the
objective aspects of the violation of the secrecy of correspondence in the Criminal Code of the Republic of Poland
(§1, 3 and 4 of Article 267) and the Criminal Code of Ukraine (Article 163) differ significantly: the Polish criminal law
provides for three different types of crimes. , and the boundaries of both codes of criminal acts covered by these
articles do not coincide. It is substantiated that the subject in the composition of the violation of the secrecy of
correspondence in Ukraine and the Republic of Poland is not endowed with any additional (special) features. It is
proved that the construction of the crime under Art. 163 of the Criminal Code of Ukraine allows not only
intentional, but also, in cases of violation of the secrecy of correspondence in the form of its disclosure, careless
form of guilt; instead, under the Criminal Code of the Republic of Poland, all elements of violation of the secrecy of
correspondence are only intentional and are characterized by direct intent (§ 1 and 3 of Article 267 of the Criminal
Code), direct or possible intent (§ 4 of Article 267 of the Criminal Code). It is substantiated that the theoretical and



methodological main solution to these problems should be: the principles of qualification of crimes (first of all, the
principle of non bis in idem); rules for overcoming competition in criminal law (in Ukraine) or rules for classifying
crimes by imaginary coincidence of prescriptions (in the Republic of Poland); rules of qualification of a set of
crimes (in Ukraine) or rules of qualification of crimes by cumulative coincidence of instructions (in the Republic of
Poland). It is proposed to make changes and additions to the Criminal Code of Ukraine: to state Art. 163 of the
Criminal Code of Ukraine in the new edition and to supplement the Criminal Code of Ukraine Art. 163-1 “Article
163-1. Unauthorized disclosure of secrecy of correspondence”.
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