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1.V npuceprauii 34iiICHEHO KOMILJIEKCHE HAYKOBE NOCJIII)KEHHS TEOPETUYHUX i IPAKTUYHUX [TUTaHb Cy4aCHOI
peastisauii IPMHLUUITY 3MarajJbHOCTI B KpUMiHAJIIbHOMY IPOLIECi. Y Pe3yJIbTaTi IPOBENEHOTO NOCIIKEHH
c(OpPMYJIbOBAHO PsiJ] HOBUX HAYKOBUX I10JI0KEHb Ta BUCHOBKIB, 3aIIDOIIOHOBAHUX OCOOMCTO OUCEPTAaHTOM. AHA3
icTOpii CTAaHOBJIEHHS IPYHILUITY 3MarajbHOCTI B KPUMiHaJILHOMY IIPOLECI JO3BOJIMB BUOKPEMUTH TaKi Iepiogy Moro
po3BUTKY: IMnepcekuii nepion (nmoyarok XVIII ct. - 1917 pik), i yac sSIKoro KpMMiHaabHUI IPOLIEC HE MaB YiTKOTO
NIOJIiJly Ha MOIePeNHE i CynoBe ciuifgcTBo. CaM MpoLeC XapaKTepr3yBaBCsl MACUBHICTIO CY i Ta CYyTO aKTUBHOIO
y4yacTio 06BHHYyBava. B nopanpemomy, micis cymosoi pedpopmu Onexkcanppa II, ciiguo-o6BuHYBaNIbHUM [IPOLEC Ha
cTagii nonepesHbOro CifCcTBa 36epir sSICkpaBo BUPaKEHi po3IIyKOBi Havyasla, a Ha CTafii CyJloBOTo po3risay HabyB
3MmarasibHux Havas. Cyzi OTpUMaB IPaBO 3all0BHIOBATH ITi3HAHHS CBOIM IOIIMTOM, BUIIPABJISITYA HETIOBHOTY 1
IIOMWIKU CTOpiH; PagsHcbkuii nepion (1917 - 1991 poku), 1o 60-x pokiB, pakTUUHO, KPUMiHAIBHUI NIPOLEC

BiAnoBinas iHKBi3nuiNHiNA popmi. [TounHarouu 3 60-X poKiB KpUMiHaIbHO-TIPOLieCyajibHe 3aKOHOJABCTBO 3a3HAJIO



iCTOTHMX 3MiH. 3MarajbHiCTh CTajia HE IPOCTO HOCUTU CYTO IEKJIAPAaTUBHUN XapaKTeP, a SIBJISITU COO0I0 YACTUHY
MeXxaHi3My 17151 3a6e3redeHHs CIIpaBeJIMBOCTI I1if], Yac CyJOBOro po3riisiay. BoHa rovasna AisTul SIK iHCTPYMEHT,
CIIPSIMOBaHMI Ha BpPiBHOBa)XEHHS iHTEpeCiB Aep>KaBU Ta iHTEPeCiB 0cib, 3ayyeHux y npouec. BogHouac 1e He
IIPU3BEJIO O PO3IOAiNY (PYHKLIN Y KPMMiHAJIbHOMY NPOLIEC] Ta HE 3aMIPOBAAMIIO OOCTATHIX FApaHTIN AJ1s
3abe3neyeHHs OOBUHYBAaYEHUM Ta ITi03PIOBAHMUM YChOI'O OOCATY IIPaB Ha 3aXUCT BiJi OGBMHYBAaY€HHS Ta IiI03pH.
[IpiopuTeTHMM BBa>KajI0Csl HE 3MaraHH4 CTOPIH, a IOCSITHEHHS 3aBJIaHb COLialiCTUYHOrO NPAaBOCY 114, Aisl/IbHICTD
Ilep>KaBHUX OpraHiB (1onepeHbOro CIiACTBa, IPOKypaTypH i cyany); HositHiil nepion (1991 pik - TenepimHii yac).
[licng posnagy CPCP i nepexonom 1o 1o6ynoBy B YKpaiHi 4€MOKPAaTUYHOI, IPABOBOI, €BPONENCHKOI I€P>KaBU
3aKOHOTBOpYA JisIJIbHICTD 11010 BLOCKOHAJIEHHS peasisalil IpHUHLMITY 3MarajbHOCTI [1049ajia HabyBaTH CUCTEMHOIO
xapakrepy. Koncruryunis Ykpainu 1996 poky, a srogom i KIIK Ykpainu 2012 poky 3akpinuiuy 3marajbHiCTb B SIKOCTi
OJIHOTO 3 OCHOBOIIOJIOXKHUX NPUHIUIIB KpUMiHaIBHOTO IIpoLecy. ElleMeHTH 3MarajbHOCTI 3HAUIIIA CBOE SIKiCHE
BUPaXEHHS HE TiJIbKU I1if, 4aC CyIOBOTO IIPOBAKEHHS, a 11 HA CTaAil JOCyL0BOro po3CilifyBaHHs. BCTaHOB/IEHO, 110
MIPUHIIMII 3MarajJbHOCT] XapaKTePU3yEThCS HASIBHICTIO YOTUPbOX B3a€EMO3AJIESKHUX €JIEMEHTIB: CTOPOHOIO
00BHMHYBAU€HHS Ta CTOPOHOIO 3aXUCTY; 3aKpillyIEHMMHU 3aC06aMU [islIBHOCTI CTOPOHU OOBHMHYBAuU€HHSI Ta CTOPOHU
3aXUCTY; BilOKpeMJIEHHSAM (PYHKLIN Aep>KaBHOrO 0OBUHYBAUEHHS, 3aXUCTY Ta CYJOBOTO PO3TJIANY; 00’ €KTUBHUM Ta
HeyTlepepKeHUM CyZoM. JIuille HasgBHICTb yCiX [IUX eJIeMEeHTIB 6e3 XOIHNX 3aCTepesKeHb, IPUIYLIeHb, BUHSITKIB
TOILO J103BOJIsI€ Kyacu(iKyBaTU MIPOLEC SIK TaKUM, 110 BifII0OBifae MPUHLMIY 3MarajbHOCTI. JloCcaimKeHo
0COOIMBOCTI peasizalii NPUHIMIY 3MarajabHOCTI B XO[li IPOBEAEHHS LOCYAOBOrO Po3ciinyBaHHs. BincromoeTbes
[103M1is MO0J0 HeOOXiMHOCTI po3IIMPEeHHSI IOBHOBAaKEHb 3aXVCHUKA 3 METOIO aKTUBi3alii 1oro IisisIbHOCTI B
peasizallii IpUHIMIY 3MarajabHOCTI Ha CTafii JOCYLOBOTO pO3ClifyBaHHs. ¥ 3B'13KY 3 IIUM 3allpOIIOHOBAHO:
3akpinutu B KIIK Ykpainu ¢popmy nportokosty 1s ¢ikcallii CTOpOHOIO 3aXUCTy Pe3yJIbTaTiB ONUTYBAHHS OCiO;
nepenodavrTy Bif[IOBiNANBbHICTh OPTraHiB IeP>KaBHOI BJIaiM, OPTaHiB MiCI]€BOIO CaMOBPSIyBaHHS, MigIPUEMCTB,
YCTaHOB, OpraHisaliiii, ciy>k060BuX Ta Qi3YHMX OCib 32 HEBUKOHAHHS KJIOIIOTaHb CTOPOHU 3aXMCTY [0/I0 HAZAHHS
HeoOxifHUX pevelt Ta NoKyMeHTiB; gonosHuTy KIIK Ykpainu npaBusioMm, OKJIABIIX Ha CIiA4YOro, IpOKypopa
000B’SI30K CBO€4YACHO MOBiJJOMUTH 3aXMCHUKA IIPO 4ac i Miclje IPOBeAEHHs CIifA40i (pO3UIyKOBOi) Aii, B sIKill BiH Mae
IIPaBO B3SATHU Y4aCTh; HALIINTY ajBOKATa IPaBOM Ha (POPMYyBaHHS JOChE alIBOKATA, CKIIAIaHHS «BUCHOBKY
3aXMCHUKAa» (3aXMCHOTO aKTy) Ta HallpaBJIeHHS iX 10 CYZy pa3oM i3 OOBUHYBaJIbHUM aKTOM CTOPOHU

OOGBMHYBa4Y€HHS.

2. This dissertation is a comprehensive scientific study of theoretical and practical issues of modern
implementation of the adversarial principle in criminal procedure. As a result of the study, a number of new
scientific provisions and conclusions proposed by the author were formulated. The analysis of the history of the
formation of the adversarial principle in criminal procedure allowed to distinguish the following periods of its
development: The imperial period (early eighteenth century-1917), during which the criminal procedure did not
have a clear division into preliminary and judicial investigation. The process itself was characterized by the
passivity of the judge and the purely active participation of the prosecutor. Later, after the judicial reform of
Alexander II, the investigative and prosecutorial process at the preliminary investigation stage retained a
pronounced investigative nature, and at the trial stage it acquired an adversarial nature. The court received the
right to supplement the knowledge by its own interrogation, to correct incompleteness and mistakes of the
parties; in the Soviet period (1917-1991), until the 60s, the criminal process actually corresponded to the
inquisitorial form. Since the 1960s, criminal procedure legislation has undergone significant changes. The
adversarial nature of the procedure was no longer merely declarative, but became part of the mechanism for
ensuring fairness during the trial. It began to act as a tool aimed at balancing the interests of the state and the
interests of the persons involved in the process. At the same time, it did not lead to the distribution of functions in
the criminal process and did not introduce sufficient guarantees to ensure that the accused and suspects enjoy the
full range of rights to defense against accusation and suspicion. The priority was not the competition of the
parties, but the achievement of the objectives of socialist justice, the activities of state bodies (preliminary
investigation, prosecution and court); Modern period (1991-present). After the collapse of the USSR and the
transition to building a democratic, legal, European state in Ukraine, lawmaking activities to improve the



implementation of the adversarial principle began to become systematic. The Constitution of Ukraine of 1996 and
later the CPC of Ukraine of 2012 enshrined adversarialism as one of the fundamental principles of criminal
procedure. Elements of adversarialism have found their qualitative expression not only during court proceedings,
but also at the pre-trial investigation stage. The author establishes that the adversarial principle is characterized
by the presence of four interdependent elements: the prosecution and the defense; the fixed means of activity of
the prosecution and the defense; the separation of the functions of public prosecution, defense and trial; and an
objective and impartial court. Only the presence of all these elements, without any reservations, assumptions,
exceptions, etc., allows classifying a trial as compliant with the adversarial principle. The author examines the
peculiarities of implementation of the adversarial principle in the course of pre-trial investigation. The author
advocates the position that it is necessary to expand the powers of defense counsel with a view to intensifying
his/her activities in implementing the adversarial principle at the pre-trial investigation stage. In this regard, the
author suggests that the CPC of Ukraine should include a form of protocol for recording the results of questioning
of persons by the defense; provide for the liability of public authorities, local self-government bodies, enterprises,
institutions, organizations, officials and individuals for failure to comply with the defense's requests for the
provision of necessary items and documents; supplement the CPC of Ukraine with a rule imposing on the
investigator, prosecutor the obligation to timely notify the defense counsel of the time and place of the
investigative (search) action in which he or she has the right to participate.
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