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Pedepar/aHoTanis:

1. MeTo10 po60TH € OTPUMAaHHS HAYyKOBOTO PE3YJIbTATy y BUTJISZi TEOPETUYHO OOIPYHTOBAHUX I1OJIOKEHD 100
3MiCTy KpMMiHAJIbHOTO MIPOLIECYaIbHOTO CTATyCy BiliCbKOBOIIOJIOHEHOTO B YKpaiHi, a TakoxX (PopMyBaHHS Ha Liil
OCHOBi HayKOBO OOI'PYHTOBAaHMX PEKOMEHMALIN 010 BIOCKOHAJIEHHS! YMHHOTO 3aKOHOJABCTBA i IPAKTUKU 110T0
3acTocyBaHHs. O0'€KTOM [OCIIiIKEHHS € CYCIIiJIbHI BiTHOCHHY, 110 BUHUKAIOTD Y 3B'SI3KY 3 Y4aCTIO
BilICBKOBOIIOJIOHEHUX Y KPMMiHaJIbHOMY Ipoueci. [IpegMeTom IOCHiIKeHHs € KpUMiHAJIbHUN [IPOLeCyalbHUN
CTaTyC BilICbKOBOIIOJIOHEHOTO. HayKoBa HOBM3HA OTPUMAHUX Pe3yJIbTaTiB JOCIII)KEHHS [10JI5ITa€ B TOMY, 110
IycepTallis € NepIUM KOMIUIEKCHUM JOCiIKEHHIM KPUMiHAJIbHOTO MPOLECYyaIbHOTO CTaTyCy
BilICbKOBOIIOJIOHEHOTO B YKpaiHi, y MeXXax SIKOTO LIeH CTaTyC IIPOaHajli30BaHo SIK CAMOCTIIHY, CKJIIaIHy Ta
GaraTopiBHEBY [1IpaBOBY KOHCTPYKILIO, 1110 GOPMY€ETHCS HA [IEPETUHI HOPM MIKHapOZHOTr0 FyMaHiTapHOTO IIPaBa,
MiXKHApOJHOrO IIpaBa NPaB JIIOAMHU Ta HalliOHAJIbHOTO KPUMiHA/IBHOTO IIPOLLECYAJIbHOTO 3aKOHOAABCTBA. JI0
HaNOiIbLI BATOMUX Pe3YJbTaTiB, 0 MICTSITh HAYKOBY HOBU3HY, CJIifl BITHECTU TaKi: ynepuie: — c(popMyIbOBAHO

aBTOPCBHKY TEOPeTHYHY JiediHillilo 0c001, CTOCOBHO SIKOI YIIOBHOBaKEHUM OPTaHOM IIPUIHSTO PillleHHS IIPO 0OMiH



SIK BilICbKOBOIIOJIOHEHOTO, SIK CIeLiaIbHOTO (Ti6pUAHOro) cy6’eKTa KpMMiHAJIBHOTO MTPOBAIKEHHS], IIPOL[eCyaTbHUI
cTaTyc sIKoro € GopmoIo opunryHoi Qikii, [0 MoJsIrae y TMM4acoBOMY 3aCTOCYBaHHI [10 Mil03pI0BaHOrO,
06BMHYBa4Y€HOr0 260 3aCyP)KEHOTO OKPEMHUX €JIEMEHTIB IPOLECYaIbHOTO PEKUMY BiliCbKOBOIIOJIOHEHOTO 3 METOIO
3abe3ne4yeHHs peaisalii pilleHHs: IPo 0OMiH y MeXaX Mi’XKHapOAHOTO 36pOHOro KOHQIIKTy. Takuii cTatyc Mae
(yHKIIOHAIbHMI XapaKTeP i MOIMPIOETHCS BUKIIIOUYHO HA MPOLEeCyabHi MEXaHi3MU Y KPUMiHAJIBHOMY
IIPOBA/I’KEHHI, 6e3r10cepeHbO [10B’s13aHi 3 OpraHisallielo Ta 37iliICHeHHSIM OOMiHY; — po3p006JIeHO KOHLETIIIi0
3aKOHO/IaBUOTO BPETYJIIOBAHHS 0COOJIMBOCTENM KPUMiHAIIBHOTO IIPOBAIKEHHS 010 BifiCbKOBOIIOJIOHEHUX LIJIIXOM:
1) nonosHeHHs KIIK YkpaiHu OKpeMUM PO3LiJIoM, SKUI BCTAHOBJIIOE, IO NOPSIOK KPMMiHAJIIBHOTO IPOBAIKEHHS
OO BilCHKOBOIIOJIOHEHNX BU3HAYAETHCS 3arajIbHUMU [IPABUJIAMU 3 YPAXyBaHHSM iMIIEDATUBHUX BUMOT
MiXXKHApOJIHOTO TYMaHiTapHOTro NpaBa; 2) HOPMATUBHOT'O YCYHEHHs KoJizii MixX 4. 1 cT. 103 I1I )KeHeBcbKoi KOHBEHIIji
Ta cT. 197 KIIK Ykpainu moo CTpoKiB JOCYOBOrO TPUMAaHHS Iifi BapTO0; 3) iMIZIEMeHTallii iIHCTUTYTY «IOIIOMOTY
TOBapHILIa-TI0JIOHEHOro», nepen6adenoro ct. 105 111 JKeHneBcbKoi KOHBeHLil; 4) BUBHAUYE€HHSI IIPOLIeCYaIbHOTO
NOPSAKY Y4acTi Aep>KaBU-TIOKPOBUTEJIbKY (260 ii 3aMiHHMKA) Y KpUMIHAJIbHOMY IIPOBAJIKEHHI; 5) TOIOBHEHHS CT. 3
KTIIK Ykpainu okpemolo aediHillielo «BiliCbKOBOIIOJIOHEHUIT» [1J151 3a0€31eYeHHs [IPaBOBOI BU3HAYEHOCT] Ta

BiZiMe KyBaHHS LIbOTO CY0’€KTa Bifi 0c06H, OO SIKOI MPUMHATO PilleHHS PO 06MiH; — PO3p06IEHO
[IOTepIiNIoopieHToBany (survivor-centered) Moziesb y4acTi y KpUMiHAJIbHOMY IIPOBAPKEHHi 0Cib, 3Bi/IbHEHNX 3
IIOJIOHY, SIK HETUIIOBYX MTOTEPIIJINX i CBiJIKiB, YXs MiABUINEHA BPA3JIMBiCTh, 3yMOBJIEHA HACJIiIKAMU IIOJIOHY, a
crienMdiyHa poJb y AOKa3yBaHHi y ClIpaBax Mpo MiXKHAPOIHI 3/I04MHU [IOTPEOYIOTH CIIELiaIbHOTO NPOLEeCYyaabHOrO
pexXuMy. 3alpONIOHOBAaHO HOPMATHUBHO BU3HAYUTH TAaKUil PEXXUM Yepe3 3alIPOBAIPKEHHSI KaTeropii «oco611Bo
BPa3JIMBUI y4aCHUK KPUMiHAJIbHOTO IIPOBAPKEHHS» (Y3TrO[KEHOi 3 MiHiMaJIbLHUMU CTaHJAPTaMU JJUpEKTUBU

2012 /29 /€C) Ta 3aKpinuTH KOMIUIEKC rapaHTiil MiHimi3allii IOBTOPHOI TpaBmMaTH3allii, 30Kpema:
TpaBMOiH(OPMOBaHU MiAXiM, BiIKIaIeHHs AONUATY OO CcTabisizauii cTaHy, 060BSI3KOBe 3aJTy4eHHs [ICUX0JI0Ta
Ta/a60 nikaps nig yac C(P)[ (msxom 3miH 1o ct. 224 KITK Ykpainn i BBegeHHs ct. 227-1 KIIK Ykpainu), a Takox
pO3LINpPEHE 3aCTOCYBaHHS IEIIOHYBAaHHS [10Ka3aHb y opsiaKy cT. 225 KITK Vkpainu; — o6IpyHTOBaHO, 1110
[orepeayKeHHs BilICbKOBOIIOJIOHEHOIO-CBilIKa PO KPUMiHAJIbHY BilIIOBITANbLHICTh 32 3aBiIOMO HETIPABIBI
I0Ka3aHHs abo BiAMOBY Bif ix HagaHHs (cT. 384, 385 KK VkpaiHu) Mae 03HaKM HENPSMOro NIPUMYCY Ta CyIIePEYnTh
ryMaHiTapHOMY PEXKMMY ITOBOJKEHHS 3 BiliICbKOBOIIOJIOHEHVMHU, BCTAHOBJIEHOMY Mi’)KHAPOJHVM I'yMaHiTapDHUM
npaBoM. JIoBeleHO, 1110 MeXaHiyHe IOMUPEHHS KJIACUYHOTO NPOoLieCcyalbHOro 000B'sI3KY CBilKa Ha
BilICBKOBOIIOJIOHEHOTO 0€3 ypaxyBaHHS 00 CHeLiaJbHOTO Mi>KHapOIHO-TIPaBOBOT'O CTaTyCy CTBOPIOE PU3UK

[IOPYIIEHHS Mi’KHAapOAHUX 3000B's13aHb YKpaiHy Ta MPUHLIUILY T'YMaHHOCTI.

2. The purpose of the work is to obtain a scientific result in the form of theoretically substantiated provisions on
the content of the criminal procedural status of a prisoner of war in Ukraine, as well as the formation on this basis
of scientifically substantiated recommendations for improving the current legislation and the practice of its
application. The object of the study is social relations that arise in connection with the participation of prisoners of
war in the criminal process. The subject of the study is the criminal procedural status of a prisoner of war. The
scientific novelty of the obtained research results lies in the fact that the dissertation is the first comprehensive
study of the criminal procedural status of a prisoner of war in Ukraine, within which this status is analyzed as an
independent, complex and multi-level legal construct formed at the intersection of the norms of international
humanitarian law, international human rights law and national criminal procedural legislation. The most significant
results containing scientific novelty include the following: first: - the author's theoretical definition of a person in
respect of whom the authorized body has made a decision to exchange him as a prisoner of war, as a special
(hybrid) subject of criminal proceedings, whose procedural status is a form of legal fiction, consisting in the
temporary application to a suspect, accused or convicted person of certain elements of the procedural regime of a
prisoner of war in order to ensure the implementation of the decision to exchange him within the framework of an
international armed conflict, has been formulated. This status is functional in nature and applies exclusively to
procedural mechanisms in criminal proceedings directly related to the organization and implementation of the
exchange; — a concept of legislative regulation of the features of criminal proceedings against prisoners of war has
been developed by: 1) supplementing the Code of Criminal Procedure of Ukraine with a separate section, which



establishes that the procedure for criminal proceedings against prisoners of war is determined by general rules
taking into account the imperative requirements of international humanitarian law; 2) normative elimination of the
conflict between Part 1 of Art. 103 of the Third Geneva Convention and Art. 197 of the Code of Criminal Procedure
of Ukraine regarding the terms of pre-trial detention; 3) implementation of the institution of “assistance to a fellow
prisoner”, provided for in Art. 105 of the Third Geneva Convention; 4) determination of the procedural procedure
for the participation of the protecting state (or its substitute) in criminal proceedings; 5) supplementing Art. 3 of
the Criminal Procedure Code of Ukraine with a separate definition of “prisoner of war” to ensure legal certainty
and distinguish this subject from the person in respect of whom the decision to exchange has been made; - a
survivor-centered model of participation in criminal proceedings of persons released from captivity as atypical
victims and witnesses whose increased vulnerability due to the consequences of captivity, and their specific role in
providing evidence in cases of international crimes, has been developed. It is proposed to normatively define such
a regime by introducing the category of “particularly vulnerable participant in criminal proceedings” (in line with
the minimum standards of Directive 2012 /29 /EU) and to establish a set of guarantees to minimize re-
traumatization, in particular: a trauma-informed approach, postponement of interrogation until the condition
stabilizes, mandatory involvement of a psychologist and /or doctor during S(R)D (through amendments to Article
224 of the Criminal Procedure Code of Ukraine and the introduction of Article 227-1 of the Criminal Procedure
Code of Ukraine), as well as expanded application of deposition of testimony in accordance with Article 225 of the
Criminal Procedure Code of Ukraine; - it is substantiated that warning a prisoner of war witness about criminal
liability for knowingly false testimony or refusal to provide it (Articles 384, 385 of the Criminal Procedure Code of
Ukraine) has signs of indirect coercion and contradicts the humanitarian regime of treatment of prisoners of war
established by international humanitarian law. It is proven that the mechanical extension of the classical
procedural duty of a witness to a prisoner of war without taking into account his special international legal status
creates a risk of violating Ukraine's international obligations and the principle of humanity.
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