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1. IHCTUTYT BUNIPOOYBaHHS Y KpUMiHAJIbHOMY Ta KPUMiHaJIbHO-BUKOHABUYOMY I1PaBi: TEOPETUKO-TIPABOBi ACMIEKTH

2. Probation Institute in Criminal and Criminal-Executive Law: Theoretical-Legal Aspects

Pedepar:

1. Incepranist € OfHUM 3 NepUINX KOMIVIEKCHUX MOHOTpaQiuHUX NOCTiI)KeHb TEOPETUYHUX i IPAaBOBUX ACIIEKTIiB
iHCTUTYTy BUIIPOOYBAaHHS B KPUMiHAJIBHOMY Ta KPUMiHAJIbHO-BMKOHABYOMY IIPABi 3 ypaXyBaHHSIM Cy4aCHOTO CTaHy
KPMMiHaJILHOTO, KPYMiHaIbHO-BUKOHABYOTO 3aKOHOAABCTBA. KOHCTAaTOBaHO, IO iCHye NI€BHA Nepioan3ais
iHCTUTYTy YMOBHOTO 3aCy[I’)K€HHSI i BUBHAUEHHSI iHCTUTYTY BUNIPoOyBaHH: 1) y 1918-1930 p.p. dopmMyeTbCs iIHCTUTYT
YMOBHOTO 3aCYyIPKEHHSI, 0COOJIMBOCTI SIKOTO MOJIAraloTh B TOMY, 110 Y 3aKOHOJABCTBi TOTO 4acy, He
PerJIaMeHTOBAaHMI KOHTPOJIb 32 YMOBHO 3aCyI)K€HUMHU, a (GOPMU 3[iICHEHHSI YMOBHOTO 3aCy)KEHHS 0a3yIOTbCS Ha
cynniBcbkoMy po3cyzi; 2) y 1930-1958 p.p. BU3HavYa€eThCsl MiHIMaIbHe 3aCTOCYBaHHSI YMOBHOTO 3aCyIKEHHS i3
IIMPOKUM BIIPOBAPKEHHSIM PeIIPeCUBHUX (POPM KPHUMiHaJbHO-IIPABOBOrO BILUBY; 3) 1958-1970 p.p - € nepiogom

[IPOTrPECUBHOTO PO3BUTKY iHCTUTYTY YMOBHOTO 3aCyIKE€HHS, [0 XapaKTE€PU3YEThCS IIPABOBOIO PEIrJIaMEHTALLIEI0



BUKOHAHHSI YMOBHOTO 3aCy/I>)KEHH$, TI0SIBOIOIHCTUTYTIB 3aCYJ)KEHHS 3 BiJICTPOYKOI0 BUKOHAHHS BUPOKY (IIPOSIB
BUIIPOOYBaHHS), yMOBHOI'O 3aCYI’KEHHSI 3 0O0B'SI3KOBUM 3aJIydeHHsIM o rpatii; 4) y 1970-1992 p.p. BinbyBaeTbcs
BJIOCKOHAJIEHHS IHCTUTYTY YMOBHOTI'O 3aCyIKEHHS LIJIIXOM IIOCTYIIOBOI 3MiHM KPUMiHAJIbHO-IIPABOBOI IIOJIITUKYU B
6ik rymanisaii i Bifxozy Bif pernpecrBHOro HaIpsiIMy 3aCTOCYBaHHSI KPUMiHAJIbHOTO 3aKOHY; 5) y 1992-2001 p.p
(dopMmyeTbCs iHCTUTYT 3BiJIbHEHHS Bil BilOyBaHHS [TOKapaHHs 3 BUIIPOOYBaHHSM (IHCTUTYT BUNIPOOYBAHHSI), SIKUI1 Ha
3aKOHO/IaBYOMY PiBHi II0€AHAB y COOi OKpeMi HAUTUIIPOBIllli O3HAKU [IPYU3HAYEHHS | 3BIJIbHEHHS Bifl TOKapaHHH,
BiZICTPOYKY BUKOHAHHS [1I0KapaHHs; 6) 3 2001 p. — 10 cbOrogHi Bif0yBaeThCs OAAJIbLIE BIOCKOHANIEHHS iIHCTUTYTY
BUIIPOOYBaHHsL. KpuMinanbHuit kogexc Ykpainu 2001 poky y Po3azini XII «3BisibHEHHS BiJl TOKapaHHs Ta HOTO
BiOyBaHHS» 3aKpiNWB iHCTUTYT BUIIPOOYBAHHS, SIKUI 00'€JHYE IPYIly HOPM, 3aKPillJIEeHUX Y BilTOBIAHUX CTATTSIX
posginy XII KK Vkpainu. Ha Hau norsisif, o Takoi CyKyIIHOCTI, CJlif BifHeCTHU: 3BiJIbHEHHS Bif BiOyBaHHS
NIOKapaHH 3 BUIPOOYBaHHIM (cTaTTi 75-79 KK), yMOBHO-OCTPOKOBE 3BiZIbHEHHSI BiJ BifjOyBaHHS IIOKapaHH4 (CT. 81
KK), 3BisibHEHH4 Bif, BinOyBaHHS IIOKapaHHS BariTHUX JXKiHOK i XIiHOK, SIKi MaIOTh JIiTe€! BiKOM 10 TPbOX POKIB (CT. 83
KK); 3amiHa HeBif0yToi YacTUHYU nokapaHHs 6inbi M'sikuM (cT. 82 KK), yepes Te, 1110 BOHU I10B's13aHi 3

IIpeJ siBIeHHSIM 0CO0i BU3HAYEHMX 3aKOHOM BUMOT, SIKi BOHA Ma€ BUKOHATU NIPOTSITOM [I€BHOTO iCIIMTOBOT'O CTPOKY
(BunpobyBanbHOrO CTPOKY). CIlill 3a3HAaYUTH, 10 JAHUI MiAXil KOMIIJIEKCHOTO CYTHICHOTO CIIPUMHSITTS NEKiIbKOX
iHCTUTYTIB 3BiJIbHEHHS BiJ] [IOKApaHHs Ma€ AUCKYCIMHUM XxapaKTep, IOPOIKye HUBKY IIPOOJIEeMHUX aCIeKTiB 010
iXHBOT'O IIPABOBOTO PEryJIOBaHHS. TakKMMU €, NO-Teplle, BiICYTHICTb €UHOI TO3ULLi] IOJI0 TOrO, YU yCi 3a3Ha4YeHi
BYJIY 3BiJIbHEHHS BiJl [IOKapaHHS € CKJIaJ0BUMU iHCTUTYTY BUNIPOOYBaHHS, 200 X [IesKi 3 HUX YTBOPIOIOTh
CaMOJIOCTaTHii1, cCaMOCTiliHUI iHCTUTYT. [lo-Apyre, BiICyTHICTh NOTMMOIEHUX JOCTiIPKeHb KPMMiHAIbHO-TIPABOBOI
IIPUPOJY O3HAK BUIIPOOYBAJIbHOI'O CTPOKY IIifl 4aC YyMOBHO-JJOCTPOKOBOI'O 3BiJIbHEHHS Ta 3aMiHM HeBinOyToi
YaCTMHY NIOKapaHHs 6inblll M'SIKUM. BU3Ha4YeHo, 110 iHCTUTYT BUIIPOOYBAaHHS, K MiXKrany3eBUil iHCTUTYT
KPUMiHaJIbHOTO Ta KpUMiHAJIbHO-BUKOHABYOTO IPaBa, IOCTYNIOBO (POPMYBaBCs y TEOPil KPUMIHaJIBHOTO Ta
KPUMiHaJIbHO-BUKOHABUYOTO MIPaBa; CKJIAAAINCA [IEBHI MiAXOAM 1O KOMIIJIEKCHOTO, B3a€MO3aJIEXXHOTO BU3HAYEHHS
Ta BCTAHOBJIEHHS LIbOTO iHCTUTYTY; 00'€JHYIOUUM KPUTEPiEM IHCTUTYTY BUIIPOOYBaHHS BU3HAYEHO OT0O
«BUINPOOYBAJILHUI CTPOK». BCTaHOBJIEHO, 1I0 CKJIAIOBUMU iHCTUTYTY BUNIPOOYBAHHSI €: 3BIJIbHEHHS BiJl BiiOYBaHHS
[IOKapaHH4 3 BUIIPOOYBaHHSAM, IP0O6aLlisl, YMOBHO-IOCTPOKOBE 3BiJIbHEHHS, 3aMiHa HEBiZIOyTOI YaCTUHU [TOKapaHHS
OinbI M'SIKVIM, 3BiJIbHEHHS Bif BilOyBaHHS IIOKapaHHS BariTHUX JKiHOK i iHOK, 5IKi MalOTh JliTe BiKOM [10 TPbOX
POKiB; OKpEMUMHU CKJIAZOBUMU MOXXYTb OyTHU I Ti 3aX0[11 KPMMIiHaJIIbHO-TIPABOBOTO BILJIMBY, SIKi HE € TIOKAPaHHSIM, a
BHCTYINAIOTh CIIOCO6AMU, 5IKi IOTO KOPUTYIOTb, 3MiHIOIOTh. [JOBEI€HO, 110 Mif, BUTPOOYBAaHHSIM PO3yMi€ThCs Mipa
KPUMIHaJIbHOI BifIIOBiAAIbHOCTI, IKa TPMBAE Y MEXXaX BCTAHOBJIEHNX 3aKOHOM, ITPOTATOM IIE€BHOTO NEPioay 4yacy,
KOJIA p€easli3yloThCsl KpUMiHaAJIbHO-TIPABOBI IPUMYCOBI 3aX04U Ta 3IiMCHIOETLCS NE€PEBipKa OLJIBHOCTI
3aCTOCYBaHHS BUNPOOYBAJIbHOTO CTPOKY. 3alpONIOHOBAHO CaMOCTINHNUI (MO BifHOWEHHIO 10 Pozniny XII
«3BiZIbHEHHS Bif] [TOKapaHHsI Ta 1oro BinoyBaHH») Po3zin XII 1 «BunpobyBaHHsI», KUl 6yze BKII0YATH CTATTi: CT. 87
1 «IloHsTTS BUNIPOOYBaHHS», CT. 87 2 «CTpOKU NpU3HAUYEHHS BUITPOOYBaHHSI», CT. 87 3 «O60B'sI3KY, SIKi IIOKJIA/Ia€ CyT
Ha 0Cco0Yy, SIKUI IPU3HAYEHO BUNIPOOYBAIbHUI CTPOK» Ta CT. 87 4 «IIpaBOBi HacliIKY IPU 3BiJIbBHEHHS Bif,
BiZiOyBaHHS NIOKapaHHS 3 IPU3HAYEHHSIM BUIIPOOYBAJIbHOTO CTPOKY». 3MiHH, SIKi 3alIPONIOHOBaHI 10 KpruMiHanbHOTO
Kogzekcy Ykpainu ( cT. 75,79, 81, 82, 83 KK Ykpainu) npencrasieHi sk okpemi nosoxxenss Pozniny XII 1
«BunpobysanHs». Binnosingni 3MiHM Hayjany 6 KOHLENLii Ipoballii 3aBeplIeHOCTi alpKe «IeHiTeHljapHa npoballis»
HaJIAIITOBAHA TiJIbKM HA MiATOTOBKY [0 3BiIbHEHHS, 3BY)XXYI0UM MM (PYHKIIii, 5IKi IOKJIaleHi Ha opraH npoobatii B
iHIIMX KpaiHax CBiTy, a came 3aJIMIIAE€ThCS 11032 YBArolo MOCTIIEeHITEHI[iapHMA KOHTPOJIb OCOOU MiCJIsl 3BiIbHEHHS 3

Mic1ib 1030aBjIeHHS BOJII.

2. The dissertation is one of the first comprehensive monographic studies of the theoretical and legal aspects of
the probation institute in criminal and criminal-executive law, taking into account the current state of criminal
and criminal-executive legislation. It is stated that there is a certain periodization of the probation institute and a
definition of the probation institute: 1) in 1918-1930, the probation institute was formed, the peculiarity of which is
that the legislation of that time did not regulate control over probationers, and the probation forms were based on
judicial discretion; 2) in 1930-1958, the minimum use of suspended sentence was determined with the widespread
use of repressive forms of criminal law influence; 3) 1958-1970 - is a period of programmatic development of the



probation institute, which is characterised by the legal regulation of suspended sentence’s execution, the
emergence of the respite law institutions (probation manifestation); suspended sentence with mandatory
employment; 4) in 1970-1992, the probation institute was being developed through a gradual change in criminal
law policy towards globalization and a shift away from the repressive direction of the criminal law; 5) in 1992-2001,
the institution of release from serving a sentence with probation (probation institute) was formed, which at the
legislative level combined some of the most advanced features of sentencing and release from punishment,
suspension of sentence; 6) from 2001 to the present, probation institute has been further developed. The Criminal
Code of Ukraine of 2001 in Section XII "Release from Punishment and its Serving" enshrined the probation
institute, which unites a group of norms enshrined in the relevant articles of Section XII of the Criminal Code of
Ukraine. In our opinion, this group includes: release from serving a sentence with probation (Articles 75-79 of the
CC), parole (Article 81 of the CC), release from serving a sentence for pregnant women and women with children
under the age of three (Article 83 of the CC); commutation of the un-served part of the sentence to a milder one
(Article 82 of the CC), as they are associated with the imposition of statutory requirements on the person, which
he/she must fulfill during a certain probationary period (probation period). It should be noted that this approach
to the comprehensive essential perception of several exoneration institutes is controversial and gives rise to
problematic aspects of their legal regulation. These are, first of all, punishments are components of the probation
institute, or some of them form a self-sufficient, independent institution. Secondly, there is a lack of in-depth
research into the criminal law nature of the probation features during parole and commutation of an unspent part
of a sentence to a lenient one. It is determined that the institute of probation, as an interdisciplinary institute of
criminal and penal law, has been gradually formed in the theory of criminal and penal law; certain approaches to
the comprehensive, interdependent definition and establishment of this institute have been developed; the
unifying criterion of the probation institute is its "probationary period". It was established that the probation
institute’s components are: release from serving a sentence with probation; probation; parole; commutation of the
un-served part of the sentence to a lenient one; release from serving a sentence for pregnant women, women with
children under the age of three; separate components may also be those measures of criminal-legal influence that
are not punishment, but act in ways that correct and change it. An independent (in relation to Chapter XII "Release
from Sentence and its Serving") Chapter XII /1 "Probation" is proposed, which will include articles: Article 87/1
"The Concept of Probation", Article 87/2"Terms of Probation”, Article 87/3 "Duties imposed by the court on a
person who is placed on probation" and Article 87/4 "Legal Consequences of Release from Serving a Sentence with
the Appointment of Probation". The amendments proposed to the Criminal Code of Ukraine (Articles 75, 79, 81, 82,
83 of the CC of Ukraine) are presented as separate provisions of Section XII /1 "Probation". The provisions of the
Criminal Executive Code of Ukraine, which confirm the connection with the institution of "probation”, in
particular, Chapter 26 of the Criminal Code of Ukraine "Implementation of control over the behavior of persons
released from serving a sentence" have been further developed. Corresponding changes would give the concept of
probation completeness, because "penitentiary probation” is configured only for preparation for release, thereby
narrowing the functions assigned to the probation authority in other countries of the world, namely, the post-
penitentiary control of a person after release from prisons is neglected.
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