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2. Direct effect of norms of Constitution of Ukraine in the fields of implementation and protection of human rights:
issues of theory and practice

Pedepar:

1. O6’eKTOM [IOCIII>KEHHS € CYCIIiJIbHI BiTHOCUHH, 110 BUHMKAIOTh Y cdepi 3aCcToCyBaHHSI HOPM KOHCTUTYIIiI
YKpainu, sk HOpM IIPSIMOI Aiii, 3 METOI0 peasisalii Ta 3aXMCTy Ipas JIOAVHU. [IpegmMeToM SOCIIIKEHHS € TIPSIMa i
HopM KoHcrutyuii Ykpainu y cpepax peanisalii Ta 3aXuCTy [1pas JIOAUHY. Yepiue: 1) BCTaHOBJIEHO OKpeMi
€JIEMEHTH MEXaHi3My peaslidalii pas JIOJMHY Ta MEXaHI3My 3aXUCTY IIPaB JIIOIVHY Y iX JUHAMIYHOMY PO3BUTKY,
11O [103BOJINJIO 3POOUTH BUCHOBOK IIPO T€, IO 37iMICHEHHS ITpaBa Ma€ MicClle TOAi, KoJu Cy6’eKT IpaBa CaMOCTiHHO
BUYMHSIE [ii, CIpsIMOBaHi Ha 3a6e3ne4eHHs Cy0'eKTUBHUX iHTEpecCiB SIK pe3ysbTary, a [Ipo peasidaliiio Horo npasa
HneTbcs y pasi HeoOXigHOCTI BUMHEHHS OKPEMUX IOPUANYHUX Iill i1 iHIIMMY 3000B’sI3aHUMU Ha Te Ccy0’eKTamu,; 2)
PO3KPUTO CIIiBBiHOLIEHHS ITOHATh NPAMOI Aii HopM KoHcTutyiii YKpainu 3 aHasoriero 3akKoHy Ta aHaJIoTi€lo IIpaBa,
110 [103BOJINJIO 3POGUTH BUCHOBOK IIPO Te, 10 peasi3alisl IopuanyHOi BIacTUBOCTI Npsamoi aii Hopm KoHceTuTyii

YKpaiHu He Mae Ha METi BUKJIIOYHO MOJ0JIaHHS NIPOTajIMH y rajly3eBOMY 3aKOHOIABCTBI YKpaiHu; rapaHTye



6e3rnocepeiHIO peasizallilo TaKUX HOPM MpU iX JOTPUMaHHI, BAKOHAHHI, BAKOPUCTAaHHI Ta 3aCTOCYBaHHi cy6'eKTamMu
BiATIOBIIHUX [IPABOBIIHOCHH; peasizyeTbcsl 6e3yMOBHO Ta He NIOTpebye NEeBHUX HA T€ YMOB; 3) IOBELIEHO
HeoOXiJIHiCTb po3yMiHHS npsiMoi fii HopMm KoHcTutynii YKpainu y marepiajibHOMY Ta NIPOLeCyaJlbHOMY aCIeKTax; 4)
PO3p006JIEHO Ta OOIPYHTOBAHO KOHLEITYaJIbHI 0COOIMBOCTI (POPMYBaHHSI MEXaHi3My peastisallii Ta 3aCTOCyBaHHS
noJsioxkeHb KoHcruTyuii Ykpainy, ik HopM npsimMoi A1ii; 06IPyHTOBAHO Te3y 040 NOLi6HOCTI MeXaHi3My IPSIMOTO
3acTocyBaHHS HOpM KoHcTuTynii YKpaiHy HallioHabHMMU CygaMu Ta KOHBEHIIil PO 3aXMCT MpaB JIIOIMHM i
OCHOBOIIOJIOXKHUX CBOOO €BPONENCHKUM CYAOM 3 [IPaB JIOAUHU. YI0CKOHAJIEHO: - TIOHSATTEBO-KaTeropiaJbHUN
arapar, XapakTepHUI 11 cepy KOHCTUTYLIMHO-TIPAaBOBOTO PETy/II0OBAHHS 3aCTOCYBaHHS N0JI0KeHb KoHcTUTyLii
YKpainy, 5K HOpM NPSAMOi Jiil: «MeXaHi3M peasisallii IpaB JIOAUHNY, «<MEXaHi3M 3aXUCTY NIPAB JIOJUHNY, «Iis HOPM
Koncrutyuii Ykpainu», «npsma nisg Hopm Koncerutyuii Ykpainu», mo 3a6e3neunTs GOpMyBaHHS HAJIEKHOTO
yHi(piKOBaHOTO TIyMau€HHs 3a3HAaUYE€HUX KaTEropill Ta BIIMBaTUME HA e(DEKTUBHICTb MeXaHi3My pearizauii Ta
3aCTOCYBaHHS N0JI0KeHb KoHceTuTywii Ykpainy, ik HopM IpsiMoi Aiii; - HayKOBi MOJI0XKeHHS oo GopM peanizanii
npsimoi zii Hopm KoHcrutyuii Ykpainu y cdepi peanisanii Ta 3aX1CTy [1paB JIOAUHY; - OOIPYHTYBaHHS 00’ €KTUBHOI
Ta [IPaKTUYHOI MOKJIMBOCTI peasisallii Ta 3aCTOCYBaHHS [10J10’keHb OCHOBHOTO 3aKOHY, SIK HOPM NIPsIMOI Jii; Habyiu
MOJAJIBIIOrO PO3BUTKY: -~ HAYKOBI MOTJISIY 100 3arajbHO-(PinocoPChKUX Ta MOJITUKO-TIPaBOBUX KOHLEMIIN ITPO
IIpaBa JIOJMHU Y B3a€MO3B'SI3Ky 3 HAYyKOBUMU JOCTIPKEHHSIMU NPO6IEMATUKN KOHCTUTYLIIIHO-TIPABOBOTO
MEXaHi3My peasisalii Ta 3ax1CTy MPaB JIIWHY Ta 3araJIbHOTEOPETUYHI [I0JIOKEHHS 010 PO3BUTKY KOHLIEIILIii Ta
Teopill y cdepi Aii KOHCTUTYLIMHMX HOPM Y 4aci, 10 KOJIy OCi6 Ta IPOCTOPi; - HAyKOBi IIOJIOXKEHHS MO0
3acrocyBaHHs KoHcrutyniitHum Cygom Ykpainu Hopm OCHOBHOTO 3aKOHY 6€3M0CepeHbO Y CBOIl HisiIbHOCTI
IIJIIXOM iX 6YKBaJIbHOTO Ta PO3LIMPIOBAILHOTO TIyMadeHHS; - IPOIo3uliii mono GopMyBaHHS MexaHi3My peartizalii
Ta 3aXMCTY [IPaB JIIOJAVHY Ha OCHOBI IIpAMOI Iii HopMm KoHcTuTyLii YKpainy, 3 ypaxyBaHHSIM IIPaBOBUX T103ULIIN

€BpOIIENCHLKOTO CyAy 3 IPaB JIIIVHU.

2. The object of the study is the public relations that arise in the sphere of application of the norms of the
Constitution of Ukraine, as norms of direct action, with the purpose of realization and protection of human rights.
The subject of the study is the direct effect of the norms of the Constitution of Ukraine in the spheres of
implementation and protection of human rights. For the first time: 1) individual elements of the mechanism for the
realization of human rights and the mechanism of protection of human rights in their dynamic development were
established, which made it possible to conclude that the exercise of the right takes place when the subject of the
law independently takes actions aimed at ensuring the subjective interests as a result, and the exercise of his right
is referred to in the case of the need to commit certain legal actions and other obliged entities; 2) the correlation
of the concepts of direct effect of the norms of the Constitution of Ukraine with the analogy of law and analogy of
law was revealed, which made it possible to conclude that the realization of the legal property of the direct effect
of the norms of the Constitution of Ukraine does not aim solely to overcome the gaps in the sectoral legislation of
Ukraine; guarantees the direct implementation of such norms in observance, fulfillment, use and application by the
subjects of the relevant legal relations; implemented unconditionally and does not require certain conditions; 3)
the necessity of understanding the direct effect of the norms of the Constitution of Ukraine in substantive and
procedural aspects has been proved; 4) conceptual features of formation of the mechanism of implementation and
application of the provisions of the Constitution of Ukraine as norms of direct action have been developed and
substantiated; The thesis about the similarity of the mechanism of direct application of the norms of the
Constitution of Ukraine by national courts and the Convention for the Protection of Human Rights and
Fundamental Freedoms by the European Court of Human Rights is substantiated. Improved: - conceptual and
categorical apparatus, characteristic for the sphere of constitutional and legal regulation of application of the
provisions of the Constitution of Ukraine, as the norms of direct action: "mechanism for the realization of human
rights", "mechanism for the protection of human rights", "effect of the norms of the Constitution of Ukraine",
"direct effect of norms Of the Constitution of Ukraine ", which will ensure the formation of a proper unified
interpretation of these categories and will affect the effectiveness of the mechanism of implementation and
application of the provisions of the Constitution of Ukraine as norms of direct effect; - scientific provisions on the
forms of implementation of direct effect of the norms of the Constitution of Ukraine in the sphere of realization



and protection of human rights; - substantiation of objective and practical possibility of implementation and
application of the provisions of the Basic Law as norms of direct action; have acquired further development: -
scientific views on general philosophical and political-legal concepts of human rights in connection with scientific
studies of the problems of the constitutional-legal mechanism of realization and protection of human rights and
general theoretical provisions on the development of concepts and theories in the sphere of the constitutional
norms in time, in circles of persons and space; - scientific provisions regarding the application of the provisions of
the Basic Law by the Constitutional Court of Ukraine directly in their activity through their literal and expansive
interpretation; - proposals on the formation of a mechanism for the implementation and protection of human
rights based on the direct effect of the norms of the Constitution of Ukraine, taking into account the legal
positions of the European Court of Human Rights.
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