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1. Bubip remu pucepraii, ii akTyanbHICTb Ta TEOPETUYHA 3HAYYIIICTh AJ1s1 HAYKM KPUMiHAJIbHOTO NIPOLECy Ta
[IPaBO3aCTOCOBHOI IIPAKTUKY 3YMOBJIEH] TUM, 1110 JOCATHEHHS 3aBJaHb KDUMIHAIILHOTO MPOBAIKEHHS, HacaMIlepes,
11010 3a6€3MeY€EHHS MIBUIKOTO, [IOBHOTO Ta HEYNEPEeIKEHOTO PO3CIiyBaHHS i CyZ,0OBOTrO PO3IJIsily, BUMArae Bif
yCiX y4aCHUKIB KpUMiHAJIBHOTIO IIPOBAIKEHHSI HAJIEXKHOI peasisallii HaZjileHuMMHU ITpaBaMiy y MexXKax i CI1ocio,
nepenbadeHi 3aKOHOM. B iHIIOMY pa3i MOXKHA CIIOCTEpiraTy BUMAIKY 3JI0BXKMBAHHS [IPOLECyalIbHUMU NIPaBaMH, IO,
3BiCHO, TaKOX Mae Miclie 3 60Ky aJjBOKaTa SIK y4aCHMKA KpMMIiHAIbHOTO MpoBaKeHHs. [lopymeHa npobaemaTika
noTpebye HajIe’KHOTO BUPIlIEHHS IIJISIXOM HOPMAaTUBHOTO BperyJstoBaHH y nosioxkeHHsx KIIK Ykpainu BinnosigHoi
3a00pOHHU 00 HENPUIYCTMMOCTI 37I0BXKMBAaHHS IIPOLIeCYaJIbHMMY IPaBa, 30KpeMa i anBokatoM. [IpencrasieHa
pob6oTa € KBasiQikaliliHOI0 HAyKOBOIO NPALElo, Y sIKill KOMIIJIEKCHO PO3IJISIHYTO CYyTHICTb Ta O3HAKY MOHSTTS

«3JIOBKMBAHHS aJIBOKaTOM IIPOLIECYaJIbHUMU [IpaBaMU y KpUMiHaJIbHOMY ITPOBA>)KE€HHI», 3[[iiCHEHO 10ro



BiZIME>XyBaHHS Bill CyMDKHUX AediHiliil, mpoBeaeHo Kaacudikaliiio, JOCTiIKeHO 3aKOHOIAaBCTBO 3apyOiKHIX
Ilep>kaB, HalliOHAJIbHY CY[OBY [IPAKTUKY Ta IIPAaKTUKy €BPONENCHKOro Cy Iy 3 IIPaB JIIOIVHY, Ha MifCTaBi Yoro
copMyIbOBAHO IIPOIIO3ULi] Ta peKOMEH ALl 3 yIOCKOHaJIEHHs! YMHHOIO 3aKOHOJABCTBa YKpaiHu. 3a
pe3yJbTaTaMu OINPalOBAHHS HAYKOBOTO JOPOOKY Ta CYA0BOI IPAKTUKY 1O0 TIyMAde€HHS TIOHSTTS «3JI0BXKUBAHHS
aJlBOKaTOM IIPOLeCyaIbHUMU IIPaBaMy Y KPMMiHAaJIbHOMY IIPOBAJI)KEHHI» 3alIPOIIOHOBAHO PO3YMITU HiIHHS
aJIBOKarTa, ke 6e31ocepeHbO He 3a00POHEHO0 3aKOHOM Ta He CyIIepPeuYUTh 10ro 000B I3KaM, BifI[IOBia€ MOPSIKY
peasizauii npasa, nepef6aueHoro 3aKOHOM, YHACJIIIOK SIKOTO IIOPYIIYETHCS (CTBOPIOETHCS 3arpo3a IOPYLIEHHS)
1paB Ta,/ab0 3aKOHHUX iHTEpeCiB iHMINX 0Ci0, 32 YMOBH BiJICYyTHOCTI OOIPYHTYBAaHHSI TaKoi NOBeAiHKU. Po3risy,
[IPaBOBOi IPHPOY 3JI0BKMBAHHS aJJBOKaTOM IIPOLieCyaJIbHUMU [TpaBaMy y KpUMiHaJIbHOMY IIPOLIeCi 1aB 3MOT'y
KOHCTaTyBaTy, 10 Lis [IPAaBOBA KaTeropisl He € HOBUM SIBUILIEM, aJPKe iCTOPUYHO YCIIaJKOBAaHMII Ta
IIPSIMOIIPONOPLIMHO 3aJI€KUTh BiJl CTaHY PO3BUTKY aBOKATYyPH SIK iHCTUTYLi TpOMafisSIHCBKOTO cychinbcTsa. Ha
IiJICTaBi 3MIICHEHOTO aHAJIi3y Pi3HUX MiAXOiB BYEHVUX OO0 BUOKPEMIIEHHS O3HAK 3JI0BXXMBAHHS IIPaBaMy,
aBTOPOM BUCJIOBJIEHA TOYKA 30pY, 1II0 B KOHTEKCTI 3JI0B)KUBAHHS aZJBOKATOM IIpOLieCyaJlbHUMU IIpaBaMu y
KpUMiHa/JIbHOMY IIPOLECi AOLITbHO BUOKPEMUTH TaKi 03HaKu: 1) 6e3rocepeiHbO He 3a00pPOHEHO 3aKOHOM; 2)
noJIsirae y AisHHi (mii abo 6e3misinbHOCTI); 3) CynepeduTs IPUHLUIY JOOPOCOBICHOCTI; 4) IUCOHYE 3 IPUHLMIIOM
PO3YMHOCTI; 5) mopyiuye (CTBOPIOE BiATIOBinHY 3arpo3y) IpaB Ta 3aKOHHUM iHTepec iHmux ocib; 6) mae 6yTu
BCTAHOBJIEHO CJIIYUM CYIJEI0, CyZloM. 3a pe3ysbTaTaMU [IPOBEJIEHOI0 HAYKOBOT'O IOLIYKY 1O/I0 BiAMEXKyBaHHS
3JI0BKMBAHHS aJIBOKaTOM IPOLIECYaJIbHUMU [TPaBaMU Bif] CYMDKHMX NIPABOBUX KAaTE€ropiil 3a3HAYE€HO, IO
3JI0B’KMBaHHS [IPOLIeCYaJIbHUMU IIPaBaMU HEIIPUITYyCTUMO OTOTOXHIOBATH, a TIOTPIOHO BiIME>XKOBYBATHU Bifl, iHIINX
CYMI’KHUX ITPABOBUX KaTeropiil, 30Kpema Takux, K: «He3ZiliICHeHHS] KOHKPETHOTO [1paBay, <IIOPYLIEHHS
IIPOLIECYAJIBHOTO OOOB'I3Ky», K[IOMUJIKUAY, «IIPAaBOMIPHOI IOBEAiHKM», «[1IPAaBONOPYIIEHHS». Po3rysan knacudikarii
3JI0B)XKMBaHb aJIBOKaTOM IIPOLECyaIbHUMU IIPaBaMU B KPUMiHAJIbHOMY ITPOBAJKE€HHI 37iliICHEHO 3a MiCTHAALIATbMA
Kputepisimu: 1) 3aJ1eXKHO Bii HOpMaTHBHOTO PeryJlloBaHHS; 2) 32 piBHEM IIPaBOBOi periaMmeHTalii; 3) 3a
XapaKTEPUCTUKOI0 BUMOT KPMMiHAJIbHOTO [IPOLeCyabHOIO 3aKOHOIABCTBA; 4) 3aJ1€XHO Bif, crieludiku cyo’eKra,
SIKUI1 3JI0BXXMBAE; 5) 3aJI€5KHO Bifl TPOLIECYalIbHOTO CTATyCy yYaCHMKA KPUMiHaJIIbHOTO IIPOBAPKEHHS], 3aXUCT IPaB
Ta 3aKOHHUX IHTEPECIB Y1 MPEICTAaBHULITBO SIKOTO 3[IiMICHIOE aJJBOKAT; 6) 3aJ1€5KHO Bif] 3MiCTy 37I0BXXMBaJIbHUILBKOI
NIOBEJiHKY (XapakTepy [OBeJiHKM); 7) 3aJIeXHO Bif| cTalii KpUMiHAIBHOTO TPOBAIKEHHS; 8) 3a SIKICHOIO 03HaKO10; 9)
3a KiJIbKiCHOIO 03HaKO10; 10) 3a71€KHO Bif] pO3MOBCIOIKEHOCTI 37I0BXKMBaHHS; 11) 3a/1€5KHO Bif, 06'€KTa, IKOMY
3aMOMiI0ETHCS KOQ; 12) 3a71€KHO Bif HACIAKIB 37I0BXKMBaHHS MTPOLieCyaJbHUMU NTpaBamy; 13) 3ay1€5KHO Bif,
PO3Mipy 3aBHaHoi mKoay; 14) 3a1€XXHO Bif OPyIIEeHb BUMOT KPUMiHAJILHOTO IIPOLIECYaJIbHOTO 3aKOHOAABCTBA; 15) 3a
Cy0’eKTHBHOIO CTOPOHOI0; 16) 32 MOTUBALi€l0 [IisIbHOCTI. ¥ KOHTEKCTi JOCiI’)KeHHS 37I0B)KUBaHHS aIBOKaTOM
[IPOLIECYaJIbHAUMMU [IPaBaMU KPi3b IPU3MY TaKTUYHUX NPUMOMIB 3ayBaXXEHO, 11J0 BUOKPEMJIEHHS TAaKTUKU 3aX1CTY B
MeKax KpUMiHaMiCTUYHOI TAKTHUKY 3iCHIOETHCS SIK TEOPETUIHOIO HEOOXIIHICTIO, TaK i MPaKTUYHOIO OLiIbHICTIO.
3a3HaueHo, 1110 KpUMiHaliCTUYHA TaKTUKA He OOMEXXYEThCSI BUKJIIOYHO CJIZIUOIO0 Ta CY[IOBOIO IIPAKTUKOIO, afiKe
TaKOX MICTUTD 3arajibHi Ta clieljiajabHi peKOMEeHalii 1J1s iHINUX YYaCHUKIB KpUMiHAJIbHOTO [IPOBAIIKEHHS, 30KpeMa
1 aJiBOKaTa. 31iiCHEHO aHaJli3 BUMOT, SIKi BUCYBAIOThCS 4O TAKTUYHUX [IPUMOMIB aJIBOKATa, JOTPUMAHHS SIKUX
CBiTYMTHME TIPO BiJICYTHICTb Y [iSIX aBOKaTa 3JI0B)KUBAaHHS NIPOLECYaJIbHUMU IPaBaMU. 30KpEMa, OTIpallbOBaHi TaKi
BUMOTH [0 TaKTUYHUX MTPUIOMIB aJBOKATA, SIK: 3aKOHHICTh, BUOIPKOBICTb, €TUYHiCTb. KiTI04OBi c/10Ba: KpuMiHajbHe
IIPOBA/I)KE€HHSI, TPOLECYasbHi IPaBa, 3/I0BXXUBAHHSI TPOLLECYaIbHUMU [IPaBaMHy, IIPaBHUYA JOTIOMOTa, 3aXUCHUK,
a[IBOKAT, IIPABOCYAs1, BEDXOBEHCTBO IIPaBa, Cy[L0BUN IIPOLEC, BiiBiM, IPaBO HA O3HAVOMIIEHHS], JOCTYII 1O
IIpaBoCy sl

2. The choice of the topic of the dissertation, its relevance and theoretical significance for the science of criminal
procedure and law enforcement practice is due to the fact that achievement of the objectives of criminal
proceedings, primarily to ensure a prompt, complete and impartial investigation and trial, requires all participants
to criminal proceedings to properly exercise their rights within the limits and in the manner prescribed by law.
Otherwise, we may observe cases of abuse of procedural rights, which, of course, also occurs on the part of the
advocate as a participant in criminal proceedings. The issue raised requires a proper solution by means of
regulatory regulation in the provisions of the CPC of Ukraine of the relevant prohibition on the inadmissibility of



abuse of procedural rights, including by an attorney-at-law. The presented work is a qualifying scientific work
which comprehensively examines the essence and features of the concept «abuse of procedural rights by an
attorney-at-law in criminal proceedings», distinguishes it from related definitions, conducts a classification,
studies the legislation of foreign countries, national case law and the case law of the European Court of Human
Rights, and on the basis of which the author formulates proposals and recommendations for improving the current
legislation of Ukraine. Based on the results of studying the scientific literature and case law on the interpretation
of the concept of «abuse of procedural rights by an attorney-at-law in criminal proceedings», the author proposes
to understand the act of an attorney-at-law which is not directly prohibited by law and does not contradict
his/her duties, complies with the procedure for exercising the right provided for by law, and which results in
violation (threat of violation) of the rights and /or legitimate interests of other persons, provided that there is no
justification for such behaviour. The analysis of the legal nature of the abuse of procedural rights by an attorney-
at-law in criminal proceedings has made it possible to state that this legal category is not a new phenomenon,
since it is historically inherited and directly depends on the development of the Bar as an institution of civil
society. Based on the analysis of various approaches of scholars to the identification of the signs of abuse of rights,
the author expresses the view that in the context of abuse of procedural rights by an attorney-at-law in criminal
proceedings, it is advisable to identify the following signs 1) is not directly prohibited by law; 2) consists in an act
(action or inaction); 3) contradicts the principle of good faith; 4) is discordant with the principle of reasonableness;
5) violates (creates a relevant threat) the rights and legitimate interests of other persons; 6) should be established
by the investigating judge, court. Based on the results of the research conducted to distinguish the abuse of
procedural rights by an attorney-at-law from related legal categories, the author notes that abuse of procedural
rights cannot be equated with, but should be distinguished from other related legal categories, in particular, the
following: «non-exercise of a specific right», «breach of procedural duty», «mistakes», «lawful behaviour»,
«offences». The author analyses the classification of abuse of procedural rights by an attorney-at-law in criminal
proceedings based on sixteen criteria 1) depending on the regulatory framework; 2) by the level of legal regulation;
3) by the characteristics of the requirements of criminal procedural legislation; 4) depending on the specifics of the
abuser; 5) depending on the procedural status of a participant to criminal proceedings whose rights and legitimate
interests are protected or represented by an attorney-at-law; 6) depending on the content of abusive behaviour
(nature of behaviour) 7) depending on the stage of criminal proceedings; 8) on the qualitative grounds; 9) on the
quantitative grounds; 10) depending on the prevalence of abuse; 11) depending on the object to which the harm is
caused; 12) depending on the consequences of abuse of procedural rights; 13) depending on the amount of damage
caused; 14) depending on violations of the requirements of the criminal procedural legislation; 15) on the subjective
side; 16) on the motivation of the activity. Keywords: criminal proceedings, procedural rights, abuse of procedural
rights, legal aid, defence counsel, attorney-at-law, justice, rule of law, trial, challenge, right to familiarization,
access to justice.
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