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1. Bubip Temu nucepratii, ii akTyanbHICTh Ta TEOPETUYHA 3HAYYLIICTD /1J11 HAYKX KPUMiHAJIBHOTO IIPOLECY Ta
[IPaBO3aCTOCOBHOI IIPAKTUKMU 3yMOBJIEHI TUM, 110 JOCSATHEHHS 3aBJlaHb KPMMIiHAJIbHOTO IIPOBAJKEHHS, HacaMIlepe/l
o0 3a6€3Me4YeHHs IBUJIKOTO, IOBHOTO Ta HEYIIEPEIPKEHOTO PO3CiyBaHHsI i CyJJOBOTO PO3IJIIy, BUMArae Bif,
yCiX y4aCHUKIB KDUMiHAJIBHOTO IIPOBAJIKEHHS HAJIEXKHOI peasisalii HafileHMMHU ITpaBaMy y MeXXax i CIocio,
nepen6ayeHi 3aKOHOM. B iHIIOMY pasi MOKHa CIIOCTepiraTy BUIAIKY 3JI0BKMBAHHS [IPOLieCyaJlbHUMU IIPaBaMy, 1110,
3BiCHO, TaKOX Mae€ Miclie 3 60Ky aJjBOKaTa SIK y4aCHMKA KPMMIiHaJIbHOTO NIPOBajyKeHHs. [lopymeHa nmpobieMartrka

noTpebye HajIeKHOTO BUPILIEHHS IIJIIXOM HOPMAaTUBHOTO BPETYJII0BaHHS y noyioxkeHHsx KIIK Ykpainu BinnosigHoi



3200POHM OO HETIPUITYCTUMOCTI 3JI0BXKMBAHHS IIPOLieCyaJlbHUMU TpaBa, 30KpeMa i anBokatom. [Ipencrasiena
poboTa € KBaniikaliliHo HayKOBOIO IIPALEl0, Y SIKiil KOMIIJIEKCHO PO3IJISIHYTO CYTHICTb Ta O3HAKYU IIOHSITTS
«3JI0B)KMBAHHS aJBOKaTOM IIPOLIECYaJIbHUMU [IPAaBaMHU Y KDUMiHAJILHOMY IIPOBAPKEHHI», 3[IIICHEHO 10O
BiZIME€XXYBaHH4 Bif] CyMDKHUX HIediHilil, TpoBeAeHo Kiacu@ikallio, TOCIiIKeHO 3aKOHOJABCTBO 3aPyOiKHUX
Ilep>KaB, HalliOHAJIbLHY CYZOBY [IPAKTUKY Ta IIPAKTUKY EBPOIENCHKOrO CyAy 3 IIpaB JIIOIWHU, Ha MifCTaBi 40ro
copMyIbOBAHO IIPOIIO3ULLi] Ta peKOMeHallii 3 yII0CKOHaJIeHHs! YMHHOIO 3aKOHOJaBCTBa YKpaiHu. 3a
pe3yJbTaTaMu OIpalll0BaHHS HAYKOBOTO JOPOOKY Ta CYA0BOI IPAKTUKY 100 TIyMad€HHS TIOHSTTS «3JI0BXKUBAHHS
aJlBOKaTOM MpolieCcyaJbHUMU TPaBaMM y KPUMiHAJIbHOMY ITPOBaJI)K€HHi» 3aIpOIIOHOBAHO PO3YMITU TisIHHS
aJIBOKarTa, ke 6e3rocepeHb0 He 3a00POHEHO0 3aKOHOM Ta He CyIIePeYUTh HOro 000B'I3KaM, BilI[I0Bia€ MOPSIKY
peasizallii npasa, nepef6aueHoro 3aKOHOM, YHACJIIIOK SIKOTO IIOPYIIYETHCS (CTBOPIOETHCS 3arpo3a IOPYLIEHHS)
npaB Ta,/ab0 3aKOHHMX iIHTEPECIB iHIIMX 0Ci6, 32 YMOBH BiJICyTHOCTI OOI'DYHTYBAaHHS TaKOi IIOBEiHKU. Po3risay,
[IPaBOBOi NPUPOIY 3JI0BKUBAHHS aJIBOKATOM IPOLeCyalbHUMU ITPaBaMU Y KPUMiHAJIbHOMY MPOLECi 1aB 3MOTy
KOHCTaTyBaTH, IO 15 IPaBoBa KaTEropis He € HOBUM 4BUIIEM, aJI)K€ iCTOPUYHO YCIIaAKOBAaHUH Ta
IIPSIMOIIPONIOPLIIMHO 3aJI€KUTh BiJl CTaHY PO3BUTKY afiBOKATYpPH SIK IHCTUTYLi rpoMazisiHCbKOrO cyclinbcTsa. Ha
MiJICTaBi 3MIICHEHOrO aHAJII3y Pi3HUX MiAXO0/iB BYUEHUX LOL0 BUOKPEMIIEHHS O3HAK 3JI0BXXMBAHHS IIPaBaMy,
aBTOPOM BUCJIOBJIEHA TOYKA 30Dy, 1[0 B KOHTEKCTI 37I0B)XMBAaHHS aJJBOKaTOM IIPOLIECYyaJIbHUMU NIPABAMU Y
KpUMiHaJIbHOMY IIPOLECi AOLITbHO BUOKPEMUTH Taki 03HaKu: 1) 6e3rnocepeiHbO He 3a00pOHEHO 3aKOHOM; 2)
noJisirae y AisHHi (nii abo 6e3misinbHOCTI); 3) CynepeduTs NPUHLUIY J0OPOCOBICHOCTI; 4) INCOHYE 3 IPUHLMIIOM
PO3YMHOCTI; 5) mopy1ye (CTBOPIOE BiATIOBiTHY 3arpo3y) IpaB Ta 3aKOHHUM iHTepec iHmux ocib; 6) mae 6yTu
BCTAHOBJIEHO CJIIIYUM CYII€I0, CyIOM. 3a pe3yJbTaTaMU NIPOBEIEHOr0 HAYKOBOTO MOMIYKY OO0 BiIMEKyBaHHS
3JI0BKMBAHHS aJIBOKaTOM IIPOLIECYaJIbHUMU [IPaBaMU Bij] CYMDKHMX NIPaBOBUX KAaTEropiil 3a3HaYeHo, 110
3JI0B’KMBaHHS NIPOLI€CYaJbHUMU IIPaBaMU HEIIPUITYyCTUMO OTOTOXHIOBATH, a TIOTPiOHO BiIME>KOBYBATHU Bifl iHIINX
CYMDKHMX ITPABOBUX KaTeropin, 30Kpema TaKux, SIK: «He3TiiCHEHHSI KOHKPETHOTO IPaBay, «[OPYLUIEHHS
IIPOLIECYaJIbHOTO OOOB'I3KY», K[TOMUJIKUAY, «[IPAaBOMIPHOI IOBEAiHKM», «[1IPaBONOPYIIEHHS». Po3rysn knacudikarii
3JI0BKMBaHb aJBOKATOM IIpOLeCyaJIbHUMU NIPaBaMy B KPUMiHaJIbHOMY NIPOBAJKEHHI 37iICHEHO 3a IIiCTHAALSATbMA
KpuTepisgmu: 1) 3a1€5KHO Bi HOPMAaTMBHOIO PETYJIIOBAHHS; 2) 32 PiBHEM IIPaBOBOi pernaMmeHTalii; 3) 3a
XapaKTePUCTUKOI0 BUMOT KPUMIHAJIbHOTO IPOLieCyabHOI'O 3aKOHOIABCTBA; 4) 3aJ1eXHO Bif, crieludiku cyd’eKra,
SIKUH 3JI0BXKMBAE; 5) 3aJI€5KHO Bil TPOLIECYyaIbHOTO CTATyCy yYaCHMKA KPUMiHaJIbHOTO IIPOBAPKEHHS], 3aXUCT I1paB
Ta 3aKOHHUX IHTEPECIB YM MPENICTAaBHULITBO SIKOTO 3[iMICHIOE aJJBOKAT; 6) 3aJ1€5KHO Bif] 3MiCTy 37I0BXXMBaJIbHUIBKOI
[OBEJiHKY (XapakTepy [OBeIiHKNM); 7) 3aJIeKHO Bif| cTaii KpUMiHAIBHOTO ITPOBAIKEHHS; 8) 32 SIKICHOIO 03HAaKO10; 9)
3a KiJIbKiCHOIO 03HaKO10; 10) 3a71€KHO Bif], pO3MOBCIOIKEHOCTI 37I0BXXUBaHHS; 11) 3a/1€5KHO Bif, 06'€KTa, IKOMY
3aM0/Iil0eThCs MKOA; 12) 3aJ1€5KHO BiJl HACIIiIKIB 3/7I0BKMBAaHHS NIPOL€CyaJlbHUMU IIPaBaMy; 13) 3aJ1€5KHO Bif
po3Mipy 3aBraHoi mWKoAY; 14) 3a71€XKHO Bif] IOPYLIEHb BUMOT KPMMiHAJIBHOTO MTPOLIECYyalbHOTO 3aKOHOAABCTB; 15) 3a
Cy0’eKTUBHOIO CTOPOHOI0; 16) 32 MOTUBALi€l0 [isIbHOCTI. ¥ KOHTEKCTi JOCiI>)KeHHSI 37I0B)KMBaHHS aIBOKAaTOM
IIpOLIECYaJbHAMMU [IpaBaMU KPi3b IPU3MY TaKTUYHUX NPUMOMIB 3ayBaXXEHO, 1J0 BUOKPEMJIEHHS TAaKTUKU 3aXUCTY B
MEXax KpUMiHaNiCTUYHOI TAaKTHUKY 3[iAICHIOETCS SIK TEOPETUYHOIO HEOOXIIHICTIO, TaK i IPAKTUYHOIO JOLiNBHICTIO.
3a3HaueHo, 110 KPUMiHaiCTUYHA TAKTUKA He 0OMEXYETHCSI BUKJIIOYHO CJIiUOIO Ta CYIOBOIO ITPAKTUKOIO, a/IKe
TaKOX MICTUTD 3arajibHi Ta CIieliajbHi peKOMEHaLii 1J1s1 iHIINX YYaCHUKIB KpUMiHAJIbHOTO IIPOBAIKEHHS, 30KpeMa
1 agBoKara. 34iIiICHEHO aHaJli3 BUMOT, 4Ki BUCYBAIOTLCS [0 TAKTUYHUX [IPUMOMIB aIBOKATa, JOTPUMAHHS IKUX
CBIJYMTMME IIPO BiIICYTHICTb Y JifX afBOKAaTa 3JI0B)KUBAaHHS IPOLECYaJIbHUMU IIPaBaMU. 30KPEMA, OTpalbOBaHi TaKi
BUMOTH [0 TaKTUYHUX MTPUMOMIB aJBOKATA, SIK: 3aKOHHICTh, BUOIPKOBICTb, €TUYHiCTb. KITI0YOBi c/10Ba: KpuMiHajbHE
IIPOBA/I)KE€HHSI, TPOLleCyaslbHi IpaBa, 3JI0BXXUBAHHS ITPOLIECYaIbHUMU [IpaBaMy, IPaBHUYA JJOTIOMOTa, 3aXUCHUK,
aJiBOKaT, IpaBoCyAIsl, BEDXOBEHCTBO IIPaBa, CyJOBUM NPOLEC, BilBil, MPaBO Ha O3HAMOMJIEHHS, JOCTYTI 1O
MIpaBoCyIsl.

2. The choice of the topic of the dissertation, its relevance and theoretical significance for the science of criminal
procedure and law enforcement practice is due to the fact that achievement of the objectives of criminal
proceedings, primarily to ensure a prompt, complete and impartial investigation and trial, requires all participants
to criminal proceedings to properly exercise their rights within the limits and in the manner prescribed by law.



Otherwise, we may observe cases of abuse of procedural rights, which, of course, also occurs on the part of the
advocate as a participant in criminal proceedings. The issue raised requires a proper solution by means of
regulatory regulation in the provisions of the CPC of Ukraine of the relevant prohibition on the inadmissibility of
abuse of procedural rights, including by an attorney-at-law. The presented work is a qualifying scientific work
which comprehensively examines the essence and features of the concept «abuse of procedural rights by an
attorney-at-law in criminal proceedings», distinguishes it from related definitions, conducts a classification,
studies the legislation of foreign countries, national case law and the case law of the European Court of Human
Rights, and on the basis of which the author formulates proposals and recommendations for improving the current
legislation of Ukraine. Based on the results of studying the scientific literature and case law on the interpretation
of the concept of «abuse of procedural rights by an attorney-at-law in criminal proceedings», the author proposes
to understand the act of an attorney-at-law which is not directly prohibited by law and does not contradict
his/her duties, complies with the procedure for exercising the right provided for by law, and which results in
violation (threat of violation) of the rights and /or legitimate interests of other persons, provided that there is no
justification for such behaviour. The analysis of the legal nature of the abuse of procedural rights by an attorney-
at-law in criminal proceedings has made it possible to state that this legal category is not a new phenomenon,
since it is historically inherited and directly depends on the development of the Bar as an institution of civil
society. Based on the analysis of various approaches of scholars to the identification of the signs of abuse of rights,
the author expresses the view that in the context of abuse of procedural rights by an attorney-at-law in criminal
proceedings, it is advisable to identify the following signs 1) is not directly prohibited by law; 2) consists in an act
(action or inaction); 3) contradicts the principle of good faith; 4) is discordant with the principle of reasonableness;
5) violates (creates a relevant threat) the rights and legitimate interests of other persons; 6) should be established
by the investigating judge, court. Based on the results of the research conducted to distinguish the abuse of
procedural rights by an attorney-at-law from related legal categories, the author notes that abuse of procedural
rights cannot be equated with, but should be distinguished from other related legal categories, in particular, the
following: «non-exercise of a specific right», «breach of procedural duty», «mistakes», «lawful behaviour»,
«offences». The author analyses the classification of abuse of procedural rights by an attorney-at-law in criminal
proceedings based on sixteen criteria 1) depending on the regulatory framework; 2) by the level of legal regulation;
3) by the characteristics of the requirements of criminal procedural legislation; 4) depending on the specifics of the
abuser; 5) depending on the procedural status of a participant to criminal proceedings whose rights and legitimate
interests are protected or represented by an attorney-at-law; 6) depending on the content of abusive behaviour
(nature of behaviour) 7) depending on the stage of criminal proceedings; 8) on the qualitative grounds; 9) on the
quantitative grounds; 10) depending on the prevalence of abuse; 11) depending on the object to which the harm is
caused; 12) depending on the consequences of abuse of procedural rights; 13) depending on the amount of damage
caused; 14) depending on violations of the requirements of the criminal procedural legislation; 15) on the subjective
side; 16) on the motivation of the activity. Keywords: criminal proceedings, procedural rights, abuse of procedural
rights, legal aid, defence counsel, attorney-at-law, justice, rule of law, trial, challenge, right to familiarization,
access to justice.
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