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Tema guceprauii:
1. loroBip no3uku y LMBiIbHOMY IIpaBi YKpaiHu

2. Loan agreement in the civil law of Ukraine

Pedepar:

1. luceprarnis cKi1afaeTbCs i3 BCTYIY, TPhOX PO3LijiB, BUCHOBKIB, CIIMCKY BUKOPUCTAHUX JKEPEJI Ta JOJATKIB.
JuceprauiiHe JOCIiIPKEHHS IIPUCBSIYEHO KOMIUIEKCHOMY JOCIIIIKEHHIO IIPABOBOr'0 PETYJIIOBAHHS JOTOBOPY
MTO3UKU B LIMBIJILHOMY IIpaBi YKpaiHu. Y nucepralii oCiikeHa IpaBoBa NprUpoia JOroBOPY MO3UKHU, MOTO IIPaBOBE
peryJjioBaHHS, IPAKTUKa 3aCTOCYBaHHS CyaMy HOPM 3aKOHOJIABCTBa, 1[0 PETrYJII0I0Th 3a3HaY€HMI IUBIJIbHO-
[IpaBOBUI OTOBIp TOMIO. 3 OIJISAY Ha PELENIIilo OJ0KEHb iIHCTUTYTY JOTOBOPY NTO3UKHU 3 PUMCBKOTO IIPUBATHOTO
IIpaBa JI0 [UBIJILHOTO 3aKOHOJABCTBA YKPAiHU B JUCEPTaLlil LOCHIIKEHO €BOJIOLLiS1 iIHCTUTYTY IOTOBOPY [O3UKU B
PUMCBKOMY IIPUBATHOMY IIpaBi. Y gucepTalii JOBOIUTLCS, IO 3 PO3BUTKOM €KOHOMIYHO-COLiaJIbHUX BiTHOCUH
[IPaBOBE PETYJIIOBAHHS IOTOBOPY NO3UKU B PUMCbKOMY ITPMBATHOMY IIPaBi MPOMILJIO TPUBAJIMI IIPOLIEC €BOJIIOLI,
SIKMH BifOyBaBCsI WIJIIXOM IIOCTYIIOBOI BiIMOBH Bifi J1i6€pajibHOTO JOTOBOPY MO3UKHU «NEXUM», 32 IKUM 0C06a

OOp>KHMKA Ha/laBaslacsl KpeguTopy HiOGUTO IO [IPaBy 3aCTaBH, IIOCTYIIOBOTO CIIPOIIEHHS! IIOPSIKY YKJIaAeHHS



¢dhopmManbHOTO IOrOBOPY MO3UKHU «stipulatio», po3umupeHHs Koja 0cib, sIKi MOrIi 6YTH y4aCHUKaMU ITO3UKOBUX
BiJHOCHH, HaJ]JaHHS [T030BHOT'0 3aXUCTy HeOpMaJbHOMY, peaJlbHOMY Ta OJJHOCTOPOHHBOMY JIOTOBOPY ITO3UKHU
«mutuum». SIK HacJioK B €NoXy JOMIHATy KJIACUYHUMN AOTOBip NO3MKHU («mutuum») HabyB Oi/IbIIOCTI O3HAK, SKUMU
XapaKTepPU3YEThCH IOTOBIp [TO3UKU B Cy4aCHOMY LIMBIIBHOMY 3aKOHOLABCTBI YKpaiHu. Y gucepTrauii B icTOpUYHOMY
ACIEKTi KOMILJIEKCHO JOCJIIIKEHO IIPAaBOBE PETYJIIOBAHHS JOrOBOPY MTO3MKU Y IUBIJIbHOMY 3aKOHOIABCTBI Ta
naM’siTKax LMBIJIbHOTO IIpaBa JepxkaB, Y CKJIagi Skux pisHi Teputopii Ykpainu nepedysanu B repios, 3 nepuioi
tpetrHu 19 croitTs 1o 1991 p. 3okpema, 1ie cTocyeTbest 3Boay 3akoHiB Pociiicbkoi imnepii (1833), mpoekTy 3Bony
MICII€BUX 3aKOHIB 3axigHux ryoepHiit Pociiicekoi imnepii (1837), npoekty LuBinbHOrO yinosxkeHHs Pociiicbkoi imnepii
(1905), 3aranpHoro uuBinbHOrO yaosxkeHHs ABcTpii (1811), 3060B’s13anbHOrO Komekcy [Tosbebkoi pecy6siku (1933),
npoexTy lJuBinbHOro Kogekcy Koposisctsa YropiuHa (1928), LiusineHoro xonekcy KoposiBerBa PymyHis (1864),
LusinsHoro kompekcy YCPP (1922), HusinbsHoro kogekcy YPCP (1963). 3aBasikv IbOMY BAQJIOCS JOCJIIATA
CTaHOBJIEHHS Ta PO3BUTOK iHCTUTYTY LOTOBOPY IMO3MKU Y LUBIJIbHOMY 3aKOHOJABCTBI YKpaiHU B iCTOPUYHIN
PETPOCIEKTUBI, Y T. 4. BCTAHOBUTH CIIiJIbHE Ta BiJ]MiHHE y IPaBOBOMY PETYJIIOBaHHI OTOBOPY IO3UKU Y LIUBIJIbBHOMY
3aKOHO/JIABCTBI HU3KM KpaiH, IPOTITrOM TPUBAJIOTO iCTOPUYHOrO nepioAy. JloroBip N0O3UKU PO3IJIsIAEThCS B
JIUCepTalLlii IK CaMOCTilHUH, TOiIMEHOBaHUM, MallHOBU, peasbHUI, OJHOCTOPOHHI, HedinyliapHuil i Kay3anbHUN
IOTOBIp, 110 32 3aKOHOM IIPE3IOMYEThCSI OIJIATHUM i MiHOBUM, ajie 3a JOMOBJIEHICTIO CTOPiH a0 B CUJIY 3aKOHY
MOXe 6yTH 6€30IJIaTHUM, SIKUI MOKe O0yTH CTPOKOBUM ab0 6e3CTpOKOBUM. BomHoYac y nucepratii 10BOAUTHCS, 110
KOHCTPYKIIisl peayIbHOTO JOTOBOPY MO3MKU € TaKolo, [0 HE pO3pax0BaHa Ha NOTPebY PO3BMHYTOIO CYy4aCHOTO
LIMBiZIBHOTO 060POTY, Ta apIryMEHTY€ETHCS OLIIBbHICTD 3aPOBaIKEHHS B IIMBIIbHOMY 3aKOHOAABCTBI YKpaiHu nopsiy,
3 peasibHOK KOHCTPYKILi€I0 OrOBOPY MO3UKY OTO KOHCEHCYaJIbHOI KOHCTPYKIii 1J1s1 IOTOBOPIB, Y SIKUX
MO3UKOJABLIEM € I0pUINYHI 0cobu abo (PiznyHi ocodbu — MmiAnIpueMIi, 3i 36epeskeHHSIM [1J1s1 TO3UKOIABILiB —
(isMYHUX 0Ci6 BUKJIIOYHO PEeIbHOI KOHCTPYKIii OrOBOpY MO3UKU. Y MPOLECi OCHIIKEHHS c(pepu 3aCTOCYBaHHS
IIOTOBOPY II03UKU B IcepTalii moBoguThes, mo naparpad 1 rnasu 71 LIK Ykpainu He MiCTUTb HOPM, SIKi
obMesxyBasu 6 cpepy 3aCTOCyBaHHS LOrOBOPY IIO3MKU 32 CYyO'€EKTHUM CKJIQIOM CTOPiH, 260 MaTepiajlbHUM 00’ €KTOM
IOTOBOPY MO3UKU. 3 ypaxyBaHHSM iCHYIOUOi B YKpaiHi Cy0BOi IPaKTUKYU JOBOAUTHCS, 10 HAZAHHS YYaCHUKAMU
LIMBLIIbHYX BiIHOCHH, $SIKi He € (PiHaHCOBMMM yCTAaHOBaMH, Y IIO3UKY IPOILIEN 32 pPaXyHOK BJIACHUX KOILTIB, y T. 4. HA
OIJIaTHil OCHOBI, HE cylepeynTs HopMam 3akoHy Ykpainu «ITpo ¢iHaHCOBI Mocayry Ta fep>kaBHe peryaloBaHHs
PYHKIB (piHAHCOBUX IOCJIYT», @ HA BiIHOCUHU CTOPiH, 5IKi BUHUKAIOTh HA IIi[ICTaBi TaKOTO JI0rOBOPY MO3UKHU,
VKJIaEHOTO 3 Pi3UYHOI0 0COO010 (I03NYAILHYK) HE NTOMUPIOETLCS [isi HOPM 3aKoHy YKpaiHu «I1po crnoxusue
KpeouTyBaHHS». Ha mymMKy nucepraHTa, 1je CBiIYMTh IIPO BiJICYTHICTb B YKpaiHi CHCTEMHOTO IIPABOBOTO

peryJIloBaHHS HAJIJaHHS Ta 3aJIy4€HHS M03UK Y IUBIJILHOMY 000POTi.

2. Dissertation for the degree of Doctor of Philosophy in the specialty 081 Law (08 - Law). - Institute of State and
Law. VM Koretsky NAS of Ukraine, Kyiv, 2023. The dissertation consists of an introduction, three chapters,
conclusions, a list of used sources and appendices. The dissertation research is devoted to the complex and
comprehensive research of the loan agreement in the civil law of Ukraine. In the dissertation the dissertation
researcher studied the real nature of the loan agreement, its legal regulation, judicial practice of Ukraine on the
application of the legislation governing the said civil law agreement, etc. Given the reception by the national
legislator of the provisions of the institute of the loan agreement on Roman private law to the civil law of Ukraine,
the dissertation studied the genesis of the origin, formation and development of the loan agreement in Roman
private law. The dissertation substantiates that with the development of economic and social relations the legal
regulation of the loan agreement in Roman private law has undergone a long process of evolution, which took
place by gradually abandoning the liberal loan agreement "nexum"”, according to which the debtor simplification of
the procedure for concluding a formal loan agreement "stipula-tio", expanding the range of persons who could be
participants in the loan relationship, providing protection to informal, real and unilateral loan agreement
"mutuum”. As a result, in the era of domination, the classical loan agreement ("mutuum") acquired most of the
features that characterize the loan agreement in modern civil law of Ukraine. he dissertation in the historical
aspect comprehensively examines the legal regulation of the loan agreement in civil law and civil law monuments
of states, which included various territories of Ukraine in the period from the first third of the 19th century to 1991.



In particular, this applies to the Code of Laws of ), the draft Code of Local Laws of the Western Provinces of the
Russian Empire (1837), the draft Civil Code of the Russian Empire (1905), the General Civil Code of Austria (1811), the
Binding Code of the Republic of Poland (1933), the Civil Code of the Kingdom of Hungary, Hungary Civil Code of the
Kingdom of Romania (1864), Civil Code of the USSR (1922), Civil Code of the USSR (1963). Due to this, it was possible
to study the formation and development of the loan agreement in the civil legislation of Ukraine in historical
retrospect, including the establishment of common and different legal regulation of the loan agreement in the civil
law of several countries over a long historical period. In the dissertation the dissertation considers the loan
agreement as an independent, named, property, real, unilateral, non-fiduciary, and causal agreement, which by law
is presumed to be paid and exchanged, but by agreement of the parties or by law may be gratuitous, term or non-
term. However, the dissertation supports the position of scholars who are convinced that the design of a real loan
agreement is not sufficiently designed for the needs of modern civil turnover, and argues the feasibility of
introducing in the civil law of Ukraine along with the actual design of the loan agreement. there are legal entities
or natural persons - entrepreneurs, with preservation for lenders - natural persons exclusively of a real design of
the loan agreement. In the process of researching the scope of the loan agreement in the dissertation it is argued
that paragraph 1 of Chapter 71 of the Civil Code of Ukraine does not contain rules that limit the scope of the loan
agreement on the subject composition of the parties or the material object of the loan agreement. Taking into
account the existing case law in Ukraine, it is proved that the provision of participants in civil relations, which are
not financial institutions, to borrow money at their own expense, including on a paid basis, does not contradict the
provisions of the Law of Ukraine "On Financial Services and State Regulation of Financial Services Markets", and
the relationship between the parties arising from such a loan agreement concluded with an individual (borrower)
does not apply to the Law of Ukraine lending ". According to the dissertation, this indicates the lack of systemic
legal regulation in Ukraine of granting and attracting loans in civil turnover.
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