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1. B ymoBax mupokomacitabHoro BropraeHHs Pociticekoi @epeparnii guceprauis € nepmum B YKpaiHi TEOPETHKO-
MIPUKJIAAHUM JOCIIIKEHHSIM, [IPUCBSIYEHNM [TOPiBHAIBHO-IIPABOBOMY aHaJsli3y KPMMIHAJIBHOI BiZ[[TOBia/IbHOCTI 32
BOEHHI 37104MHU. JJOCIIiI>KEHO iCTOPUKO-TIPaBOBi 3acagy (GOpMyBaHHSI KpUMIHAJIbHOI BifITIOBiIaIbHOCTI 32 BO€HHI
3JI0YMHH, IO JAJI0 3MOT'Y BAOKPEMUTH LIiCTh [1€PIOiB PO3BUTKY KPUMIHAJILHOI BiAIIOBIAAIBLHOCTI Ta IOKapaHHA 3a
BOEHHI 37104MHU. Bifj3HaueHo, 1110 Y AaBHIiN Ta aHTUYHUM I1epioau chopMyBalKcs Nepllli HOPMH, CIIPSIMOBAHI Ha
0OME>KEHHSI )KOPCTOKOCTI Iifi Yac BeJ,eHHs BillHHU, a TAaKOX CTaJX BilOMUMMU NEPILi IpeLeieHTH IOKapaHHs 0cib 3a
NOPYILEHHS NpaBuJl BiliHM. He3Bakalouu Ha Te, 10 TOr04acHi 0OMEKEHHSI JKOPCTOKOCTI Iifl 4ac 36pOMHUX
KOHQJIIKTIB 6y/I1 ITepeBa>KHO PesIriiHO-eTUYHNMHU Ta OUCLUIIIIHADHUMY, BOHU HE MaJld TyMaHITapHUX Liije.
CaMe L€Vl YMHHUK BIUIMHYB Ha IOJaJIbLIE YTBEPAKEHHS 3acafl CIIPaBeIINBOIL BilHU Ta MpaBuJ BeLeHHS BillHU. Kpim
TOT0, apTYMEHTOBAHO, 110 MiABUIIEHUN PiBEHb CYCIIiJIbHOI HEOE3[IeKU BOEHHUX 3JI0YMHIB 3yMOBJIEHUI 0COOJINBOIO
JKOPCTOKICTIO BUMHEHHS iX BOEHHUMU 3JI0YMHISIMU Yepe3 iX BIIeBHEHICTb y 6€3KapHOCTI i IaTeHTHOCTI. BinzHaveHo,

1[0 CyCIIiJibHA Hebe3IeKa y pasi BUNHEHHS] BOEHHUX 3JI0YUHIB € 00'€KTUBHOIO BJIACTUBICTIO TAKUX 3JI0YKMHIB i



peasbHUM MOPYLUIEHHSIM BiTHOCUH y cdepi Mi>KHapOIHOTO r'yMaHiTapHOTO npasa. Hebesneka BOEHHOTO 37I04YNHY
II0JISITa€ He TiNbKYU B TOMY, 1110 3aBJiae ab0 MO>Ke 3aBAATU LWIKOJY, & HacaMIlepe], y TOCSITaHHi Ha LiHHOCTI
CYCIIiJIbCTBA. 3a pe3yJibTaTaMU [IOPiBHAIBHO-IIPABOBOTO aHAaJIi3y BifIIOBiJAIbHOCTI 32 BOEHHI 3JI04MHU Y
3aKOHO/IABCTBi 3apyOiKHUX KpaiH Ta y3araJbHEHHSI CyJ0BOi TPAKTHKU 3alIPOIIOHOBAHO Kilacu(piKallilo BOEHHUX
3JI0YMHIB, CKJIaJIEHY 3 YPaXyBaHHSAM BU3HAYEHUX €JIEMEHTIB 3JI0YMHIB, 4Ki mornomaraots Cyny y TIyMadeHHi i
3aCTOCYBaHHI CT. 8 PUMCBKOTrO cTaTyTy Mi’KHapOJHOTO KpUMiHasIbHOrO cyay. [IopiBHAIBHO-TIPaBOBUI aHAaJIi3
BiITIOBiJJaJIbHOCTI 32 BO€HHI 3JI04MHMU y KpaiHax, siKi paTUQiKyBany Ta iMIIJIEMEHTYBaJIN NI0JI0KEHHS PUMCBKOTO
cTatyTy MibkHapOHOTO KPUMIHAJIIBHOTO CYZAY, IIPOBELEHO BiATIOBIHO 0 YMHHOIO IOy IIPABOBUX CiMEN,
30Kpe€Ma POMaHO-T€PMaHCBKOI, aHIJI0-aMEPUKAHCBHKOI CUCTEM Ta CUCTEMU PEJIiriHOTO NpaBa. 3aliPOIIOHOBAHO Y
Pozpini XX KpuminanbHoro kogekcy Ykpainu «KprmiHasibHi IpaBoNOPYIIEHHS IPOTU MUPY, 6€3I1eKH JII0ACTBA Ta
MIXKHAPOJIHOTO IIPaBONOPSIKY» 3aKPIlIUTH TIOHSITTS! «BOEHHUI 3JI04MH» T BUKJIACTU MOT0 Y TaKill peJaKLii:
«BOEHHUI 37I04MH - Irpybe ab0 cepiio3He MOPYIIEHHSI HOPM MIDKHAPOJHOTO I'yMaHITapHOTO NpaBa y KOHTEKCTI K
MDKHapOJHOr0 30p0oitHOro KOHQJIIKTY, TaK i 30pOIHOr0 KOHQIIIKTY HEMDKHAPOJHOTO XapaKTepy, BANHEHHSI SIKOTO
TArHE 332 COO0I0 HACTaHHS iHAMBIyanbHOI (KOMaHAHOI) KpUMIHAJIBHO] BifilIOBiabHOCTI». O6'€KTMBHA CTOPOHA
KPUMiHQJIBHOTO IIPaBONOPYLIEHHS, TependadeHoro cT. 438 KpuMiHajibHOTO KOJeKCY YKpaiHy, BKIIIOYA€E TaKi (POPMU:
1) 5kopCcTOKe IOBOPKEHHS 3 BillCbKOBOIIOJIOHEHMMH 200 LIMBIILHUM HACEJIeHHSIM; 2) BUTHAHHS [IUBIJIBHOTO
HaceJIeHHS [1J1s1 IPUMYCOBUX PO0iT; 3) po3rpabyBaHHs Hal[iOHaJIbHUX LIIHHOCTE Ha OKYIIOBaHill TepuTopii; 4)
3aCTOCYBaHHS 3aCO0iB Be/IeHHsI BiliHHM, 3a00POHEHNX MIXKHAPOAHUM [IPAaBOM; 5) HE3aKOHHE IepeMillleHHs a60
Ienopralisi IUTUHYU, HEBUITPAaBAAHA 3aTPUMKa penarpiauii IUuTUHYU, BepOyBaHHS a60 BUKOPUCTAHHS JUTUHU JJ1s1
y4acTi y 30poiiHOMY KOHQJIIKTi, BOEHHUX (00MOBHUX) IisiX; 6) iHIII OPYLIEHHS 3aKOHIB Ta 3BUYaiB BiliHU, 10
nepenoadeHi MbDKHapOJHMMU JOTOBOPaMH, 3rofia Ha OOOB'I3KOBICTh SIKMX HaJjaHa BepxoBHoto Panoto Ykpainy; 7)
BiJITaHHS HAKa3y [IPO BUMHEHHS TaKUX Jil. BigzHayeHo, mo nonoBHeHH 4. 1 ¢T. 438 KpuMiHanIbHOrO KOJEKCY
Ykpainu Takoio (popmMOI0 BOEHHUX 3JI0YHMHIB, SIK «<HE3aKOHHE MepeMilieHHs abo AenopTallis TUTUHY, HEBUIIPABAaHa
3aTpUMKa penaTpialii AUTUHY, BepOyBaHHs a00 BUKOPUCTAaHHS JUTHUHU [J1s1 y4acTi y 30poiiHOMY KOHQJIIKTI,
BOEHHUX (00MOBHUX) IisIX» HE BpaXxOBye OCOOJIMBOrO CTATyCy HiTei 1K 0COOJIMBO yPasMBOi IPYIH Y MiXKHAPOJHOMY
rymaHiTapHoMy npasi. Takox mif yac kBasiikauii Takux AisHb BUHMKA€e KOHKYPEHLlis OKPeMOi YaCTUHU 260
CIieliaJIbHOI CTaTTi, KOJIM Ta caMa MoBeJiHKa MoXKe TiANagaTy Mif Kijbka cTaTel 6e3 4iTKUX KPUTepiiB
poamexxyBaHHs. CPopMysIbOBAaHO PEKOMEH AL IIO/I0 YAOCKOHAJIEHHSI KpMMIiHAJIBHOI BiJJ[IOBiaIbHOCTI 32 BOEHHI
3JI0YMHU Ta 3aIIPOIIOHOBAHO aBTOPCHKY PENAKLII0 LIUMX CTaTeN, 30KpeMa: cTarTs 438 «BO€HHI 3/104MHU [IPOTU
ocobun», crarts 4381 «BoeHHi 3710uMHY IPOTH IiTei», cTaTTs 4382 «BoeHHi 37104MHY, NIOB'SI3aHi i3 IPUMYCOBUM
repecesieHHsIM HaceJieHHs», CTaTTs 4383 «BoeHHi 371041HY, TOB's13aHi i3 BUKOPUCTAHHSIM 3a00pPOHEHUX METOMIB
BEJIEHHS BiliHN», CTaTTA 4384 «BO€EHHI 37104MHY, SKi [TOJIAralOTh Y 3aCTOCYBaHHI 3800POHEHHUX 3aCO0iB BEJEHHS
BiliHM», cTaTTs 4385 «BO€HHI 37104MHM [TPOTHU BIACHOCTI Ta KyJIbTYPHUX LIHHOCTEM», cTaTTs 4386 «BoeHHi 3/1104nHN
IIPOTHU OCi0, 1110 BXOAATH IO CKJIaAy I'yMaHiTapHUX ollepaliil, MeJUYHOro Ta JyXOBHOTO [IEPCOHAY, a TAKOX Y
3B'S13Ky 3 HEIIPaBOMiPHUM BUKOPUCTAHHSM 3aXMCHOI CUMBOJIIKW», CTaTTs 4387 «BoeHH] 3/7104MHM IPOTH 37ilICHEHHS

TPaBOCYATIS».

2. In the context of the large-scale invasion by the Russian Federation, this dissertation is the first theoretical and
applied study in Ukraine devoted to a comparative legal analysis of criminal liability for war crimes. The historical
and legal foundations of criminal liability for war crimes were studied, which made it possible to identify six
periods in the development of criminal liability and punishment for war crimes. It is noted that in ancient and
classical times, the first norms aimed at limiting cruelty during warfare were formed, and the first precedents for
punishing individuals for violating the rules of war became known. Although the restrictions on cruelty during
armed conflicts at that time were mainly religious, ethical, and disciplinary in nature, they did not have
humanitarian goals. It was this factor that influenced the further establishment of the principles of just war and the
rules of warfare. In addition, it is argued that the increased level of public danger posed by war crimes is due to the
particular cruelty with which they are committed by war criminals because of their confidence in impunity and
latency. It is noted that the public danger in the case of war crimes is an objective characteristic of such crimes

and a real violation of relations in the field of international humanitarian law. The danger of a war crime lies not



only in the fact that it causes or may cause harm, but above all in the violation of the values of society. Based on
the results of a comparative legal analysis of liability for war crimes in the legislation of foreign countries and a
summary of judicial practice, a classification of war crimes has been proposed, compiled taking into account
specific elements of crimes that assist the Court in interpreting and applying Article 8 of the Rome Statute of the
International Criminal Court. A comparative legal analysis of liability for war crimes in countries that have ratified
and implemented the provisions of the Rome Statute of the International Criminal Court was conducted in
accordance with the current division of legal families, in particular the Romano-Germanic, Anglo-American, and
religious law systems. It is proposed to enshrine the concept of “war crime” in Section XX of the Criminal Code of
Ukraine, “Criminal Offenses Against Peace, Security of Humanity, and International Law,” and to word it as follows:
“war crime - a gross or serious violation of the norms of international humanitarian law in the context of both
international armed conflict and armed conflict of a non-international nature, the commission of which entails
individual (command) criminal responsibility.” The objective side of the criminal offense provided for in Article 438
of the Criminal Code of Ukraine includes the following forms: 1) cruel treatment of prisoners of war or civilians; 2)
expulsion of civilians for forced labor; 3) looting of national treasures in the occupied territory; 4) use of means of
warfare prohibited by international law; 5) illegal transfer or deportation of a child, unjustified delay in repatriation
of a child, recruitment or use of a child to participate in armed conflict, military (combat) operations; 6) other
violations of the laws and customs of war provided for by international treaties, the binding nature of which has
been approved by the Verkhovna Rada of Ukraine; 7) giving orders to commit such acts. It has been noted that the
addition to Part 1 of Article 438 of the Criminal Code of Ukraine of such forms of war crimes as "unlawful transfer
or deportation of a child, unjustified delay in repatriation of a child, recruitment or use of a child to participate in
armed conflict, military (combat) actions" does not take into account the special status of children as a particularly
vulnerable group in international humanitarian law. Also, when qualifying such acts, there is competition between
a separate part or a special article, when the same behavior may fall under several articles without clear criteria for
differentiation. Recommendations have been formulated to improve criminal liability for war crimes, and the
author's draft of these articles has been proposed, in particular: Article 438 “War crimes against persons,” Article
4381 “War crimes against children,” Article 4382 “War crimes related to the forced displacement of the population,”
Article 4383 “War crimes related to the use of prohibited methods of warfare,” Article 4384 “War crimes consisting
in the use of prohibited means of warfare,” Article 4385 “War crimes against property and cultural property,”
Article 4386 “War crimes against members of humanitarian operations, medical and spiritual personnel, as well as
in connection with the unlawful use of protective symbols,” Article 4387 “War crimes against the administration of
justice.”.
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