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2. Creation of danger as a sign of the body of criminal offense in the criminal law of Ukraine.

Pedepar:

1. Incepralist € KOMIJIEKCHUM HayKOBUM JIOCJIiZPDKEHHSIM CTBOPEHHS He6e3MeKU K 03HaKU CKJIaZy KPMMiHAJIbHOTO
[IPaBONOPYLIEHHS Y KpUMIiHAJIbHOMY ITpaBi YKpaiHu, Ha MifiCTaBi IKOT0 po3p06JIeHO IPONO3ulLii Ta peKOMeHIallii
11010 BAOCKOHAJIEHHS 1oJ10kKeHb KK YKpaiHy y KOHTEKCTi KpUMiHaJIbHOI BiNIOBINAJIbHOCTI 38 CTBOPEHHSA
Heb6e3neky. [IpoaHanizoBaHO CTaH HAYKOBUX JOCIIiKEHb, sIKi [TOB's13aHi 3 MUTAHHSIMU KPUMiHAIbHO]
BiITIOBiJaJIbHOCTI 32 CTBOPEHHSI HEOe3MeKU. 3aBIsIKY TPOBEJEHOMY iCTOPUKO-TIPABOBOMY aHali3y 00
BCTAHOBJIEHHS BiATIOBiAAbHOCTI 32 KpUMiHAJIbHI TPAaBOMOPYLIEHHS], 03HAKOIO CKJIAZY SIKUX € CTBOPEHHS HEOE3MEKH,
MIPOCTEXKEHO 3aPOJKU [TI0YATKy HOPMATUBHOTO BPETYJIIOBAHHS 11bOTO IUTAaHHS. Byslo MpoaHasi3oBaHO K
3MiHIOBaJIOCS TaKe PeryJiloBaHHs y Pi3Hi epiony icHyBaHHS yKpaiHChKOI JepKaBHOCTI. BuB4eHHSs 3apy6i>KHOTrO
IIOCBiZly BCTAaHOBJIEHHS KPUMiHAJIbHOI BiATIOBiNA/IbHOCTI Ja€ MifCTaBy CTBEPAKYBATH, L0 Y Pi3HUX TUIIAX [IPABOBUX
CHCTeM, 10 IKUX HaJleXXaTb iHO3eMHi Jep>kaBy, KpUMiHaJbHI 3aKOHU SIKUX OYJI0 ITPOaHasi30BaHo, nependadeHa

KpUMiHa/IbHA BiITIOBIa/IbHICTD 32 CTBOPEHHS HEOe3IeK! y IeBHUX BUIanKax. [IpoBefieHe JOCTiIKeHHS fae



IiICTaBU CTBEPIKYBATH, IO «CTBOPEHHS HEOE3EKN» Y KPUMiHAJIbHOMY NIPaBi — Lie YMOJKJIMBJIEHHS HACTAHHS
icToTHOI IWKOAY 117151 06'€KTa KPUMiHAJIbHO-TIPaBOBOI OXOPOHH, a TAKOK IIOPOPKEHHS CTaHY, KOJIU 00'€KTY
KpUMiHaJIbHO-TIPAaBOBOi OXOPOHU 3arpo>Ky€e PU3UK (HebesIeKka) BHACIIOK BUMHEHHS BUHHUM CYCIIiJIbHO
HeOe3MEeYHOro AisiHHS, SKUM CTBOPIOEThCSI HeOe3IeKa. Y pe3yJbTaTi CTBOPEHHS HEOe3MeKU Bifl0yBalOThCs 3MiHU B
00’€KTUBHIll pealbHOCTI, y CTaHi 06'€KTa, sIKUil iCHyBaB paHiule. Lleil cTaH, KoM 3arpoxye pusuk (Hebesreka), CTae,
II0 CyTi, HOBUM J)KEPeJIOM IOTEHLiHOI KoY. Bu3HaueHO, 1110 NOHSTTS «IesiKT CTBOPEHHs Hebe3[eKU» Mae /1Ba
3HQUEHHS: LIMPOKE Ta BY3bKeE. Y IIMPOKOMY 3HAYEHHI IIOHSTTS «[I€JIiKT CTBOPEHHS HEOEe3IEKN» OXOILIIOE YCi
KpUMiHaJ/IbHI IPaBONOPYLIEHHS, CYCIIiJIbHA HEOe3IeKa IKUX T10JIIra€e y CTBOPEHHI peasibHOI 3aTpo3U 3aMOfisSTHHS
icToTHOI IWKOAY. Y By3bKOMY 3HaU€HHI B OOCST [TOHSTTS «[I€JIiKT CTBOPEHHS He6e3NeKr» BXOIATh KPUMiHabHI
IIPaBONOPYLIEHHS, B IKUX CTBOPEHHS He6e3I1eKN € OKPEMOIO O3HAKOIO CKJIafly — CYCIIiJIbHO He6e3[eYHUM
HacJigkoMm. JJoBesieHo, 1110 BCTAaHOBJIEHHS KPMMiHAIbHOI BifITOBiNAIbHOCTI 32 CTBOPEHHS HEOE3MEKU € TOLITTBHUM
JivIile B OKpEMUX BUIQJIKaX, IPYA YOMY BapTO BpPaXOBYBaTU KiJIbKiCHMIA Ta SKiCHUI1 KpuTepii. O6IpyHTOBAHO, 110
KpUMiHaJ/IbHI IPaBONOPYLIEHHS, O3HAKOIO CKJIaly SIKUX € CTBOPEHHS HeOe3IeKy, € OKPEMOIO IPYIIOI0 KpUMiHAIbHUX
IIPaBONOPYLIEHB, IKa Ma€ BJIACHI 0COOJIMBOCTI yCiX YOTUPLOX €JIEMEHTIB CKJIaly KPUMiHaJIbHOTO IIPaBONOPYLIEHHS,
30KpeMa, 0COBIMBOCTI 00’ €KTUBHUX Ta CYO'€KTUBHUX O3HAK CKJIA[ly KPUMiHAJIbHOTO IIPABONOPYLIEHHS. BinnosigHo
OyJs10 chOpMYJIbOBAHO y3arajbHeHY KOHCTPYKLiIO CKJIaAy KPUMIHAIbHOTO MTPAaBONIOPYIIEHHS], O3HAKOIO CKJIATY
SIKOTO € CTBOPEHHS Hebe3NeKU (KOHCTPYKLIIO CKIIAAy [eJiKTy CTBOPEHHS Hebe3eKU y By3bKOMY 3HaY€HHi) Ta
nofilaHe BjIacHe 6ayeHHs Liiei IpobJieMaTUKu. 3allpONIOHOBAHO IJISIXY BIOCKOHAaIeHHs YyuHHOro KK Ykpainu y
KOHTEKCTI BCTaHOBJIEHHS KPUMiHAJIbHOI BiiNIOBINAIbHOCTI 33 KpUMiHAIbHI IIPAaBONOPYILIEHHS, 03HAKOIO CKJIA/IiB
SIKUX € CTBOPEHHSI HebesIeKku. 3'51COBaHo, 110 1eJIiKTU CTBOPEHHSI Hebe3IeKU € 0COOJIMBOIO IPYIOI0 KPUMiHAIBHUX
IIPaBONOPYLIEHB, iX MOJKHA BBAXKATH IIEBHMM €TAIllOM Y BUMHEHHI KpPUMiHaJILHOTO IIPaBONOPYLIEHHS], @ CaMe
BiJOOPa’KEHHSIM Y KPMMiHAJIbHOMY 3aKOHI IIONIEPEeNHIX eTamiB 3[iiCHEHHS CyCIiJIbBHO HEOE3IIEYHOTO [IisSIHHS Y
HeobepeXHUX KPUMIHAJIbHUX IIPABOIOPYLIEHHSX, OCKIIbKY 00'€KTYy KPUMiHAIbHO-ITPABOBOI OXOPOHU JIMIIE
CTBOPIOETHCS Hebe3IeKa 3ano/IisiHHS iCTOTHOI IIKOIY, a peajibHa iCTOTHA IIKOIa Ile He 3aMnoiloeThCs. JJoBeeHo,
110 KPMMiHAJIbHUM IIPaBONOPYLIEHHSIM, O3HAKOIO CKJIAZiB IKUX € CTBOPEHHS HEOE3I1€KH, He € IPUTaMaHHUMMU BCi
YMOBH, $IKi MalOTb OyTH HASIBHUMMU [JIs1 MAJIO3HAYHOTO [IiSIHHS, @ TOMY JI€JIiKT CTBOPEHHSI HEOE3IIEeKN HE MOXKYTb

OyTH BU3HAHi MaJIO3HAYHUMU.

2. The thesis is a complex scholarly research of the creation of danger as a sign of the body of criminal offense in
the criminal law of Ukraine based on which proposals and recommendations on improving the provisions of the
Criminal Code of Ukraine in the context of criminal liability for creation of danger have been elaborated. It is
analyzed the state of scientific research related to issues of criminal liability for creation of danger. Thanks to the
conducted historical and legal analysis regarding the establishment of liability for criminal offenses, the sign of the
body of which is the creation of danger, the germs of the beginning of the regulatory settlement of this issue have
been traced. It was analyzed how such regulation changed in different periods of the existence of Ukrainian
statehood. Studying the foreign experience of establishing criminal liability gives reason to assert that in various
types of legal systems, which include the foreign states whose criminal laws were analyzed, criminal liability is
provided for creation of danger in certain cases. The conducted research provides grounds for asserting that
«creation of danger» in criminal law is the possibility of establishing significant harm to the object of criminal law
protection, as well as the creation of a state when the object of criminal law protection is threatened with risk
(danger) as a result of committing the socially dangerous act that creates danger. As a result of the creation of
danger, changes occur in objective reality, in the state of the object that existed before. This state of risk (danger)
becomes, in fact, a new source of potential harm. It is determined that the concept «tort of creation of danger» has
two meanings: broad and narrow. In a broad meaning, the concept «tort of creation of danger» covers all criminal
offenses, the social danger of which consists in creating a real threat of causing significant harm. In a narrow
meaning, the scope of the concept «tort of creation of danger» includes criminal offenses in which the creation of
danger is a separate sign of the body of criminal offense - a socially dangerous consequence. It is proved that the
establishment of criminal liability for creation of danger is appropriate only in certain cases, and quantitative and
qualitative criteria should be taken into account. It is grounded that criminal offenses, the sign of body of which is



the creation of danger, are a separate group of criminal offenses that have their own characteristics of all four
elements of the body of criminal offense, in particular, the peculiarities of the objective and subjective signs of the
body of criminal offense. It is formulated generalized construction of the body of criminal offense, the sign of
which is the creation of danger (the construction of the body of tort of creation of danger in the narrow meaning)
and it is presented an own vision of this issue. It is proposed ways of improvement of the current Criminal Code of
Ukraine in the context of establishing criminal liability for criminal offenses a sign of body of which is the creation
of danger. It was found that torts of creation of danger are a special group of criminal offenses, they can be
considered a certain stage in the commission of a criminal offense, namely a reflection in the criminal law of the
previous stages of the committing a socially dangerous act in careless criminal offenses, since for the object of
criminal law protection is only created the danger of causing substantial harm, and the real substantial harm has
not yet occurred. It is proved that the criminal offense, the sign of body of which is the creation of danger, does
not have all the conditions that must be present for a minor act, and therefore the torts of creation of danger
cannot be recognized as minor.
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