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1. ﬂucepTauiﬁHe lIOCJIi,H)KeHHF[ IIPUCBAY€HE KOMIIJIEKCHOMY HOpiBHHJ’[bHO—HpaBOBOMy aHaJIiBy Cy,EOBO'l' IIPAaKTUKMU K

IKepeJia pasa y gepxkasax LleHTpasbHOi €BPOIM Y 3iCTaBJIEHH] 3 IPABOBOI0 CUCTEMOIO YKpaiHU. Y NEepIIOMY
po3aiJi gucepralii po3KpUTO TEOPETUKO-METOOJIOTIUHI 3acay JOCIIIPKEHHS CYIOBOI IPAKTHUKU B CUCTEMI
IpKepeJ Npasa. BctaHoBIEHO, 10 MTOHATTS «IKEPEJIO [1paBa» HaJleKUTh 10 HANOIIbII AUCKYCIMHUX KaTeropin

3arayibHOi Teopii npasa Ta ¢inocodii mpasa: nonpy NOHAT, ABOXTUCIYOJIITHIO TPATHULIiI0 BUKOPUCTAHHS LIbOTO

TEepMiHY y IOPUANYHIN HayIli, €EMHOTO 3arajlbHOBU3HAHOTO 0r0 BU3HAYEHHS 1OCi HE BUPOOJIEHO. 3'1COBaHo, 110 Yy

HayKOBOMY CE€peLOBULLI BifICyTHS €[lMHA, 3arajlbHOBU3HaHa Kiacu@ikaliis gxepesi Ipasa K y BITYM3HSHIN, Tak i B

3apyODKHIN IOPUANYHIN Haylli. BusBieHo, o epexif NoCTpaasHCbKUX IPABOBUX CUCTEM Bifi MOHICTUYHOTO 1O

IIJII0PaJIiCTUYHOTO PO3YMIHHS CUCTEMU JKEPEJI [IPaBa € 3aKOHOMIDHUM HACJIiIKOM IEMOKDPATUYHUX NIEPETBOPEHD |

repeopieHTallii Ha 3acaz BEPXOBEHCTBA NpaBa. PazoM i3 TUM MOKa3aHo, 10 TPAAULiiHi HOPMATUBICTChKi



xi1acu@ikaliliHi CXeMU 3HaYHOIO MipOI0 30€piraroTh CBill BIUIMB HA BiTYM3HSIHY [IPABOBY JOKTPUHY, 1O CBiT4UTD IIPO
HEIOCTAaTHE 3BUIBHEHHS I0PUIMYHOI HAYKU Bifl CIaAIIMHN PAagHCHKOI imeosorii. Y npyromy po3nii puceprarii
IOCJiI)KEHO CYIOBY IPaBOTBOPUICTb Ta KOHLENTYaIbHi 3aCaiy TPAaBOPO3YMIHHS SIK YNHHUKYU POPMYBAHHS CY/I0BOL
IIPaKTUKU. JloBEe[IeHO, 1O Cy0Ba IPABOTBOPYICTb € Pi3HOBUAOM IIPABOTBOPYO] AisIZIbHOCTI 3i criennpiyHuMuI
03HaKaMu: Cy6'eKTOM BUCTYIIA€ Cy[IOBUI1 OPraH, IPaBOTBOPYICTS € IJ1s1 HbOrO J0AaTKOBOI QYyHKI€0, a ii
37ifICHEHHS [TOTpedye abo 3aKOHOABYOr0 CaHKIIOHYBaHHS, 800 MOBYa3HOT0 BU3HAHHS 3 60KY IpeCTaBHULIBKUX
opraHiB Byiagy. OGIPyHTOBAHO, 110 KOHTMHEHTAJIbHE [1PABO IeAaJli YaCTillle CTUKAETHCS 3 00'€EKTUBHOIO
HEMOJKJIUBICTIO CBOE€YACHO BPETYJIbOBYBATY HOBI CYCIIiJIbHI BiTHOCMHM BUKJIIOYHO HJISIXOM 3aKOHOTBOPYOCTI,
BHACJIIOK YOTO CyJl0Ba MPaBOTBOPYICTh € OPTraHiYHMM €JIEMEHTOM AMHAMIYHOI [IPAaBOBOI CUCTEMH, a HE
BiIXWJICHHSM Bifl KOHTMHEHTAJIbHOI TpaauLii. PO3KpUTO, 10 NpaBOPO3yMiHHS € BU3HAYAJIBHOIO METOL0JIOTIYHOIO
nepeyMOBOIO [1J1s1 BUPIilIEHHS IMTaHHSI IIPO CUCTEMY JKepeJl ITpaBa: OCTYIIoBa TPaHCc(OpMallis IPaBOPO3YMiHHS
B HaIlpAMi IHTErpaTUBHUX MiTXOIIB Y AepykaBax LleHTpanbHoi €Bpony cTBOpUsia TEOPETUYHI Ta IPAKTUYHI YMOBU
17151 GaKTUYHOTr0, X04a HEePiJiKO IOKTPHUHAJIbHO HEBU3HAHOTO, [IPAaBOTBOPYOr0 3HAYEHHSI CYIOBUX pillleHb. Y
TPETbOMY PO37iJi 3[iliICHEHO NOPiBHA/ILHO-IIPABOBUI aHaJIi3 CyJ0BOi IPAKTUKU SIK IpKEpeJia I1paBa B AEP>KaBax
LleHTpasbHOI €BPONU Ta JOCIIIKEHO sBUIIlE KOHBEPTreHllii TpaBOBUX CUCTEM. BU3HaueHo, 1110 Y TPaBOBUX CUCTEMAxX
IepkaB LleHTpanpHOi €Bponu cymoBuil peLeneHT GopMaabHO He BU3HAETHCS OCHOBHUM JDKEPEJIOM I1paBa, O HAK
(aKTUYHO iCHYe Y BUITISA] IpeLeJeHTy-TJyMadeHHs. PO3MeXXOBaHO MOHSITTS «CyIOBUIL ITPeLieIeHT» i «Cyl0Ba
[IpaKTUKa» SIK CAMOCTIilHi IpaBoBi kaTeropii. BcTaHOBIE€HO, 1110 KOHBEPTreHIlisi IPaBOBUX CUCTEM € PEAJIbHUM
[IPAaBOBUM IIPOLIECOM, PYIIIMHUMU CUJIAMU SIKOTO € [7100ai3allisi, HeMOKJIMBICTh 3aKOHO/IABIISI OXOIIUTH BCIO
Pi3HOMaHITHICTb CYCIIiJIbHUX BiITHOCUH, HEOOXiTHICTh €IHOCTI IIPaBO3aCTOCYBaHHSI Ta BILJIMB MDKHapOJHOTO I1paBa.
JJoBeJeHo, 110 3pOCTaHHs POJli CYyJ0BOTO MPELeIEeHTY B YKpaiHi € Ip0osIBOM 06'€KTUBHUX KOHBEPTreHIIHUX
IIpoLeCiB Mi>XK pPOMaHO-TE€PMaHCHKOIO Ta aHIJIOCAKCOHCHKOIO IIPABOBUMU CiM'IMHU, 1[0 0COBJIMBO IIOCUJIUIINCS B
yMOBaX €BPOiHTErpaliffHoro Kypcy nepskaBu. 3a peayibTaTaMy JOCIiIKeHHs chOPMYJIbOBAHO TPUHANSATD
BHICHOBKIB, 1II0 PO3KpMBAIOTh TEOPETUYHI 3aCaiU Ta NPAKTU4HI MexaHi3M1 (PYHKLiOHYBaHHS Cy[IOBOI [IPAKTUKU SIK
IKepeJia I1pasa B IepykaBax LleHTpasbHOi €BpOoIY, a TaKOXK BU3HAYAIOTh CTPATETIYHI HANIPSIMU BIL,OCKOHAJIEHHS
IpaBoBOi crcTemu YKpaiHU B KOHTEKCTi €BPOiHTErpaLiiiHOro Kypcy Aep>kaByu. 30KpemMa, 00rpyHTOBaHO, 110

IO 0JIaHH4 NPABOBOI HEBU3HAYEHOCTI IOJI0 HOPMATUBHOTO CTaTyCy IPaBOBUX 103Ul BepxoBHoro Cyny yepes ix
3aKOHOJIaBy€ BU3HAHHS JOMOMIXHUM ab0 CaMOCTiIMHUM JPKEPeJIoM MpaBa € NepIIoYeProBUM 3aBAAHHSIM SIK 15

3aKOHOZABLIS, TAK i [J151 IPABOBOI JOKTPUHU.

2. The dissertation research is devoted to a comprehensive comparative legal analysis of judicial practice as a
source of law in the states of Central Europe in comparison with the legal system of Ukraine. The first section of
the dissertation reveals the theoretical and methodological principles of the study of judicial practice in the system
of sources of law. It is established that the concept of "source of law" belongs to the most debatable categories of
the general theory of law and philosophy of law: despite the more than two thousand-year tradition of using this
term in legal science, its single generally recognized definition has not yet been developed. It is found that in the
scientific community there is no single, generally recognized classification of sources of law in both domestic and
foreign legal science. It is revealed that the transition of post-Soviet legal systems from a monistic to a pluralistic
understanding of the system of sources of law is a natural consequence of democratic transformations and
reorientation to the principles of the rule of law. At the same time, it is shown that traditional normative
classification schemes largely retain their influence on domestic legal doctrine, which indicates the insufficient
liberation of legal science from the legacy of Soviet ideology. The second section of the dissertation examines
judicial lawmaking and the conceptual principles of legal understanding as factors in the formation of judicial
practice. It is proven that judicial lawmaking is a type of lawmaking activity with specific features: the subject is the
judicial body, lawmaking is an additional function for it, and its implementation requires either legislative sanction
or tacit recognition by representative authorities. It is substantiated that continental law is increasingly faced with
the objective impossibility of timely regulating new social relations exclusively through lawmaking, as a result of
which judicial lawmaking is an organic element of a dynamic legal system, and not a deviation from the continental
tradition. It is revealed that legal understanding is a decisive methodological prerequisite for resolving the issue of



the system of sources of law: the gradual transformation of legal understanding in the direction of integrative
approaches in the states of Central Europe created theoretical and practical conditions for the actual, although
often doctrinally unrecognized, law-making significance of judicial decisions. In the third section, a comparative
legal analysis of judicial practice as a source of law in the states of Central Europe is carried out and the
phenomenon of convergence of legal systems is investigated. It is determined that in the legal systems of the
states of Central Europe, judicial precedent is not formally recognized as the main source of law, but in fact exists
in the form of a precedent-interpretation. The concepts of “judicial precedent” and “judicial practice” as
independent legal categories are distinguished. It is established that the convergence of legal systems is a real legal
process, the driving forces of which are globalization, the inability of the legislator to cover the entire diversity of
social relations, the need for unity of law enforcement and the influence of international law. It is proven that the
growth of the role of judicial precedent in Ukraine is a manifestation of objective convergence processes between
the Romano-Germanic and Anglo-Saxon legal families, which have especially intensified in the conditions of the
state's European integration course. According to the results of the study, thirteen conclusions were formulated
that reveal the theoretical foundations and practical mechanisms of the functioning of judicial practice as a source
of law in the states of Central Europe, and also determine strategic directions for improving the legal system of
Ukraine in the context of the state's European integration course. In particular, it is substantiated that overcoming
legal uncertainty regarding the normative status of the legal positions of the Supreme Court through their
legislative recognition as an auxiliary or independent source of law is a priority task for both the legislator and
legal doctrine.
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