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Pedepar:

1. luceprarito NpuCBSYEHO KPUMiHAIbHIN BiTIOBiAAIbHOCTI 32 BTPYYaHHS B [iSJIbHICTb 3aXMCHUKA. PO3KPUTO CTaH
IocinkeHHs npobsemu. KoHcratoBaHo, 10 Ha MOHOrpadiuHOMy piBHI B YKpaiHi HeMae KOMIIJIEKCHUX CUCTEMHUX
HalpaloBaHb i3 3a3Ha4€HOi MTPO6IEMATHUKU. YCTaHOBIJIEHO, 1[0 YMMAJIO [IUTaHb, SIKi CTOCYIOThCS BilIIOBiAAIbHOCTI
3a Lie KpUMiHa/IbHe [TPaBOIIOPYIIEHHS], € AUCKYCITHMMU, a OKpeMi 3 HUX — ab0 B3araji He PO3rJisajuch Ha
HayKOBOMY PiBHi, 200 iXHbOMY BUBYEHHIO NIPUIIISIETHCS HEJOCTATHHO yBaru. 3's1COBAaHO NPUHLIUIN Ta [TepeyMOBU
KpUMiHasli3alii, BpaxoBaHi 3aKOHOJABL,EM [IPY BCTAaHOBJIEHHI KPMMiHAJILHOI BifIIOBigaIbHOCTI 32 BTPYYaHHS B
IisSTIbHICTB 3aXUCHUKA. BKazaHo, 110 coljianbHa 00yMOBJIEHICTh KpUMiHai3allii B IbOMY BUIIATKy OyJia
IeTepMiHOBaHA rOJIOBHMM YMHOM O0'€KTHBHUMU PEaisIMU — HETaTUBHUMU TEHJIEHLIISIMU CTaHy IIPaBOBOI KyJIbTypU
rpomMagsiH Ykpainu. [IpoBoAauThCs NOPiBHSIIBHUI aHali3 BITYM3HSHOTO 1 3apy6i’KHOT0 OCBiLy KPUMiHAJIbHO-
[IPaBOBOi OXOPOHHU JisIIbHOCTI 3aXMCHMUKA. HarosouieHo, 110 crocié BCTaHOBJIEHHS KPMMiHAIbHOI BiflIOBiNalbHOCTI
3a BTPY4YaHH# B JisJIbHICTh 3aXMCHUKA, BUKOpUcTaHui B KK VKpainuy, € X04 i He IIOIUPEHNM, ajie He YHIKaJIbHUM.

3a3HaueHo, 1110 HM3KA 3apyOiKHUX KPaiH MICTSITh B CBOEMY 3aKOHOZABCTBI 1oAi6HY 1o cT. 397 KK Vkpainu Hopmy.



OpHaK KpMMiHa/IbHO-TIPABOBA 3a60pOHA BTPYyYaHHs B IPOQeECiiiHy AisSIbHICTD 0Cib, sIKi 3IilICHIOIOTH 3aXUCT, 60
[epeLIKOIKaHHS il, peasizyeTbCsl y 3apyOiKHUX KpaiHaX, 30KpeMa, i IJISIXOM BCTaHOBJIEHHSI KpUMiHabHOI
BiITIOBiJIaJIbHOCTI 32 BUMHEHHS (260 He BUMHEHHSI) CJIY>KOOBUMM 0CO0AMHU [IisIHb, SIKi TSTHYTh iCTOTHI IOPYLIEHHS
IIpaB i rapaHTill 0Cib, y TOMy YMCII Mif, 4ac 3hiliCHEHHSI HUM NPOQeCifiHOiI IisIbHOCTI 3 HAIaHHS IPABOBOI
morniomoru. HarosiomeHo Ha TOMy, 10 6e3rn0cepenHilil 06’eKT JOCTiIKYBaHOTO CKJIay € IBOKOMIIOHEHTHUM, TOOTO
CKJIa[JHM, KOMIUJIEKCHUM. BM3Ha4€eHO, 0 MOTEPIIINM Y CKIai BTPYYaHHS B HisJIbHICTh 3aXMCHHUKA €, BJIaCHe
0c004a, s1Ka 37ilicHIoE QYHKIIiI0 3aXUCTy (060B'sI3KOBUI IOTEPIIIIMIT), & TAKOXK 0c00a, YUi ITpaBa 3axUIAITHCS
(paxkynpTaTUBHUMIL MOTEPIINNI — HiO3PIOBaHNI, 06BUHYBAaUYE€HUH, IiICYAHNUI, BUIIPABIaHU, 0c06a, CTOCOBHO SIKOi
nepenb6adaeTbCsl 3aCTOCYBaHHS IPUMYCOBHUX 3aX0[iB MEJUYHOTO Y1 BUXOBHOTO XapaKTepy ab0 BUPIIIyBaIoCs
IIMTaHHS PO iX 3aCTOCYBaHHS, & TAaKOX 0C00a, 11070 SIKOi Iepe6adyaeThCsl po3IJisiy, MUTAHHS [P0 BUAAYY ii
iHO3eMHil IepKaBi (eKCTpaAuLiiio). 3p06JIeHO BUCHOBOK, 110 00'€KTUBHA CTOPOHA KPUMiHAIBHOTO
IIpaBoINopyLIeHHs], nepeabadeHoro ctT. 397 KK Ykpainu, BUpakaeTbCsl y BUMHEHHI NePEIIKOZ, 1O 31iliCHEHHS
MIPaBOMipHOI JisIIbHOCTI MOTEPITIJIOrO MIJIIXOM aKTUBHOI a60 IMacCHMBHOI BOJIbOBOI POTUNPABHOI MOBEiHKY,
HaIpaBJIeHOI Ha OPYIIEeHHs NPoQecifHUX [IPaB Ta rapaHTiil OisiIbHOCTI 3aXMCHUKA 3 HaJIaHHSI IPABOBOI IOIIOMOTH
y KpUMiHa/IbHUX 260 agMiHICTpaTMBHUX NIPOBaIKEHHSIX. HarosomeHo, 1o mif 34iiiCHEHHSIM IPaBOMipHOI
IiSITIBHOCTI 3aXMCHYKA 3 HaJaHHS IIPAaBOBOI IOTIOMOTH CJIifl pO3YMITH 3iICHEHHS 3aXUCHUKOM YU MIPEICTaBHUKOM
0Cco0y 3 HaJJaHHSI ITPaBOBOi JOIIOMOIY OyAb-SKUX 3aKOHHMX 3aXO0ZiB 1100 3aXMCTy IIpaB Ta iHTepecis (Pi3snyHuX 0Cid
iz yac 37iliCHeHHS] KPUMiHAJIbHOTO YU aIMiHICTPATUBHOTO CYLOYMHCTBA, SIKi 3[i/ICHIOIOTBCS Y IEPE0aYEHOMY
YYHHYUM 3aKOHOJABCTBOM IOPSIIKY i HE 3200POHEHUMHU 3aKOHOM 3aco6aMi i criocob6amu, 3a yMOBH, 11O TaKa
IisipHICTD € npodeciiiHoo. AHaMi3 IPUAUYHO] JIiTepaTypy, Cy0BOi TPaKTHUKU JaB 3MOT'y 3DOOUTU BUCHOBOK IIPO
Te, 10 Cy0’eKTOM Oi/IbIIOCTi KPUMiHAIBHUX IPABOIIOPYIIEHb, SIKi [10JIIraloTh y NEePELKOAKAHHI AisJIbHOCTI
3aXMCHHUKA, € «piznyHa ocygHa 0co0a, sika focsria 16-piuHoro Biky». 3a pesyabTaTaMu aHali3y CyO'€KTUBHO]
CTOPOHM KPUMiHaJIbHOTO NPABOINIOPYIIEHHS 3alIPOIIOHOBAHO B HOPMi cT. 397 KK nepenoauyntt MeTy sIK 060B13KOBY
03HaKy Cy0O'€KTUBHOI CTOPOHU CKJIaJly BTPYYaHHs B JisI/IbHICTb 3aXMCHUKA. Bu3HaueHO, 110 060B's13KOBOIO
nepenyMOBOIO €(PEKTUBHOIO 3aCTOCYBaHHSI KPMMIHAJIBHOI BiZITIOBIIaIbHOCTI 32 BTPYy4YaHHS B AisJIbHICTb 3aXMCHUKA
BUCTYIIa€ NIpaBUjIbHA 1 TOYHA KBasidikallis BYnHeHoro nocaranys 3a ct. 397 KK Ykpainu. 3a3HadeHo, mo
KpUMiHa/IbHA BifINIOBiaIbHICTD 32 BTPYYaHHS B JisIJIbHICTb 3aXMCHUKA — 1]€ 3aCTOCYBaHHS 10 0COOH, sIKa BUMHMIIA
BKa3aHe JisiHHS, oQillifiHOro oCcyZy, BUPaXEHOT0 B 00BUHYBAJIbHOMY BUPOKY CYAY, @ TAaKOX I10JajIbllle 0OME>KeHHS ii
0COOMCTHUX, MAaTHOBYMX Ta iHIIKX [IPAB B MeXKaX, 10 BiANOBigAIOTh BUAM Ta pO3Mipam IOKApaHb, BCTAHOBJIEHUX
caHkuisimu ct. 397 KK Vkpainy, Ta cTaHy CyguMOCTi 0co0u 32 BKazaHe KpUMiHasbHe [IpaBonopymeHHss. OCHOBHUM
€JIeMeHTOM KpPUMiHaJIbHOI BiAIOBiNAIbHOCTI 32 BTPY4YaHHS B [IisSJIbHICTh 3aXUCHUKA € CYKYITHICTb 0OME>KEHb I1PaB i
CB000], SIKi BU3HAY€EHI B Iepe0a4€HOMY 3aKOHOJIaBLIEM KPUMiHAJIbHOMY ITIOKApaHHI 32 BKa3aHe KpUMiHaJIbHE
[IPaBOTIOPYLIEHHS ~ Yy CAaHKLisX 4. 1 Ta 4. 2 cT. 397 KK. 3pobseHo BUCHOBOK, 0 caHkjii cT. 397 KK, sKi BU3HA4al0Th
Me>Xi KpMMiHaIbHOI BiANIOBINAIbHOCTI 32 BTPYYaHHS B [isJIbHICTb 3aXUCHUKA, 3/1€0ibIIOr0 BiflIOBialoTh HAYKOBO

O6FPYHTOB8HI/IM BHIMOTaM.

2. The dissertation is devoted to criminal liability for interfering in the activities of a defender. The state of
research of a problem is opened. It is stated that at the monographic level in Ukraine there are no complex system
developments on this issue. It has been established that many issues related to liability for this criminal offense are
debatable, and some of them have either not been considered at the scientific level at all, or insufficient attention
has been paid to their study. The principles and preconditions of criminalization, taken into account by the
legislator when establishing criminal liability for interfering in the activities of a lawyer, have been clarified. It is
stated that the social conditionality of criminalization in this case was determined mainly by objective realities -
negative trends in the legal culture of the citizens of Ukraine. A comparative analysis of domestic and foreign
experience in criminal law protection of the defender's activities is carried out. It is emphasized that the method of
establishing criminal liability for interfering in the activities of a lawyer, used in the Criminal Code of Ukraine, is
not widespread, but not unique. It is noted that a number of foreign countries contain in their legislation similar to
Art. 397 of the Criminal Code of Ukraine norm. However, the criminal law prohibition of interference in the
professional activities of persons who protect or prevent it, is implemented in foreign countries, in particular, by



establishing criminal liability for the commission (or failure to commit) by officials of acts that entail significant
violations of the rights and guarantees of persons , including during his professional activity in providing legal
assistance. It is emphasized that the direct object of the studied composition is two-component, ie complex,
complex. It is determined that the victim in the interference in the activities of defense counsel is, in fact, the
person who performs the function of protection (mandatory victim), as well as the person whose rights are
protected - optional victim - suspect, accused, defendant, acquitted, person in respect of whom the application of
coercive measures of a medical or educational nature or the issue of their application has been resolved, as well as
the person in respect of whom the issue of extradition to a foreign state (extradition) is envisaged. It is concluded
that the objective side of the criminal offense under Art. 397 of the Criminal Code of Ukraine, is expressed in the
commission of obstacles to the lawful activities of the victim through active or passive voluntary illegal behavior
aimed at violating the professional rights and guarantees of the defender to provide legal assistance in criminal or
administrative proceedings. It is emphasized that the legal activity of a legal aid defender should be understood as
the implementation by a lawyer or a representative of a legal aid person of any legal measures to protect the rights
and interests of individuals during criminal or administrative proceedings, which are carried out in accordance
with applicable law and by means and methods not prohibited by law, provided that such activity is professional.
An analysis of the legal literature and jurisprudence has led to the conclusion that the subject of most criminal
offenses, which consist in obstructing the activities of a lawyer, is a "physically sane person who has reached 16
years of age." According to the results of the analysis of the subjective side of the criminal offense proposed in the
norm of Art. 397 of the Criminal Code to provide for the purpose as a mandatory feature of the subjective side of
the intervention in the activities of the defender. It is determined that the obligatory precondition for the effective
application of criminal liability for interfering in the activities of the defender is the correct and accurate
qualification of the encroachment under Art. 397 of the Criminal Code of Ukraine. It is noted that criminal liability
for interfering in the activities of a defense counsel is the application to the person who committed the act, a
formal conviction expressed in a court conviction, as well as further restriction of his personal, property and other
rights within the limits of the type and amount of punishment. established by the sanctions of Art. 397 of the
Criminal Code of Ukraine, and the state of a person's criminal record for the specified criminal offense. The main
element of criminal liability for interfering in the activities of a defender is a set of restrictions on rights and
freedoms, which are defined in the criminal penalty provided by the legislator for this criminal offense - in the
sanctions of Part 1 and Part 2 of Art. 397 CC. It is concluded that the sanctions of Art. 397 of the Criminal Code,
which determine the limits of criminal liability for interfering in the activities of a lawyer, mostly meet scientifically
sound requirements.
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