O0Js1ikoBa KapTKa aucepTaii

I. 3arasbHi BimOMOCTI

Jep>kaBHUH 00J1iIKOBHI HOMeP: 0821U102500
Oco06J1uBi TO3HAYKH: BinKkpura

JaTa peecrtpamnii: 28-10-2021

Craryc: 3axumeHa

PexBi3utu Hakasy MOH / Haka3y 3aKjazy:

I1. BizomocrTi nipo 3700yBaya

Baacue IlpizBume Im'a Ilo-6aTbKOBI:
1. TuuuHa TeTsgaHa €BreHiBHa

2. Tychyna Tetiana Yevgenivna

KBasmigikamis:

InenTudikarop ORCHID ID: He sactocosyerbcs

Bupg, pucepranii: nokrop dinocodii

IIIu¢p HayKOBOi CHeNiaIbHOCTI: 081

Ha3zBa HayKoBoi creniaJbHOCTi: [Tpaso. [IpaBo

Tany3b / rajysi 3HaHb:

OcBiTHBO-HayKOBa IMporpama 3i creniaJbHOCTI: He 3acTocoByeThCH
Jara 3axucTy: 09-10-2021

CneniaJbHICTh 3a OCBIiTOIO: [IpaBO3HABCTBO

Micue po6oTu 3m00yBaya: AT JJAK "ABromoGinbHi foporu Ykpainu'"
Kopg 3a €IPIIOY: 31899285

Micue3HaxoaKeHHS: By/1. AHTOHOBMYA, 51/9, M. Kuis, 03680, Ykpaina
dopma By1acHoOCTI:

Cdepa ynpaBJIiHHﬂ: MiHnicTepcTBo iHGpacTpykTypu YKpaiHu
InenTudikarop ROR: He zacrocosyerscs

CeKTop HayKH: He 3aCTOCOBYETHCS




I11. BizomMocTi mIpo aucepraiiiro

IIudp cnenianizoBaHoi BYU€HOI pagH (Pa30Boi crieniaai3oBaHOi BY€HOI pagu). 1O 64.051.028
IloBHe HaliMeHYBaHHSI IOPHUAHUYHOI OCOOHM: XapKiBChbKUil HALOHAJIBHMIT YHiBepcuTeT imeHi B. H. Kapasina
Kopg 3a €IPIIOY: 02071205

Micuesnaxo;pxeunn: Mmaiipan Ceobonu, 6y1. 4, M. XapkiB, XapKiBCbKUI P-H., XapKiBcbKa 001, 61022, YKpaina
dopma ByracHoCTI:

Cdepa ynpaBiriHHS: MiHicTepCTBO OCBITH i HayKK YKpaiHu

InenTudikarop ROR: He zacrocosyerscs

CeKTop HayKH: He 3aCTOCOBYETHCS

IV. BizomocTi ripo miznpueMcTBO, yCTaHOBY, OpraHisalliio, B sIKii 0yJ10
BHKOHAHO JHCEPTaIlilo

IloBHe HaliMEeHYBaHHSI IOPHUAHUYHOI OCOOM: XapKiBCbKUMil HALOHAJIBHUIT YHiBepcuTeT imeHi B. H. Kapasina
Kopg 3a €APIIOY: 02071205

Micue3HaxoaKeHHS: maiinad CBo6oau, Oyn. 4, M. XapkiB, XapkiBcbKuii p-H., XapKiBcbKa 0011, 61022, Ykpaina
dopma ByracHoCTI:

Cdepa yIIpaBJIiHHﬂ: MiHicTepcTBO OCBiTH 1 HayKH YKpaiHu

InenTudikarop ROR: He zacrocosyerscs

CeKTOop HayKH: He 3aCTOCOBYETHCS

V. BimomocTi npo gucepraniio
Mosga aguceprarii:
Koau TemaTHYHHUX PyOpPHK: 10.77.51

Tema gucepranii:
1. KpuMiHasibHa BiANOBiNaNbHICT 32 BTPY4YaHHS B Oig/IbHICTb 3aXMCHUKA

2. The criminal liability for interfering in the activity of a defender
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1. luceprauio NpuCBsSYEHO KPUMiHAIBHIN BifIIOBiAAIbHOCTI 32 BTPY4YaHHS B NisJIbHICTb 3aXMCHUKA. PO3KPUTO CTaH
IocigxeHHs npobyiemu. KoHcratoBaHo, mo Ha MOHOrpadgiyHOMY PiBHi B YKpaiHi HeMae KOMIIJIEKCHUX CUCTEMHUX
HaIpaloBaHb i3 3a3Ha4eHOi TPo6IeMaTKU. YCTaHOBIIEHO, 1[0 YMMAJIO [IUTaHb, SKi CTOCYIOThCS BiZl[IOBiAAIbHOCTI
3a lle KpUMiHaJIbHe [IPaBOIOPYIIEHHS], € AUCKYCIIHMMHU, a OKpeMi 3 HUX — ab0 B3arajli He PO3IJIsaanch Ha
HayKOBOMY PiBHi, 200 iXHbOMYy BUBYEHHIO IPUIiISIETHCS HEJOCTATHLO yBaru. 3'51COBAHO NPUHIUIN Ta NIePeIyMOBU
KpUMiHali3alii, BpaxoBaHi 3aKOHOJABL,EM [IPY BCTaHOBJIEHHI KPUMIiHAJILHOI BifIIOBiAAIbHOCTI 32 BTPY4YaHHS B
IisiIbHICTD 3aXMCHUKA. BKazaHo, 110 coliasbHa 00YMOBJIEHICTh KpUMiHAIi3aLil B IbOMY BUIIAAKY OyJia
IeTepMiHOBaHa rOJIOBHUM YMHOM O0'€KTUBHUMU PealisiMU — HEraTUBHUMU TE€HJIEHLIISIMU CTaHy IPaBOBOI KyJIbTypU

rpomMazsiH Ykpainu. [IpoBoAuTbCS OPIiBHSIBHUI aHAaJi3 BITYM3HSIHOTO 1 3apy0i’KHOTO NOCBiy KPMMiHAJIbHO-



IIPaBOBOi OXOPOHU HisIIbHOCTI 3aXMCHUKA. HarosyiomeHo, mo crnocié BCTaHOBIEHHS KpUMIiHAJIBHOI Bif[IOBiaIbHOCTI
3a BTPY4YaHH4 B JisIJIbHICTh 3aXVCHUKA, BUKOpUcTaHuil B KK Ykpainuy, € X04 i He NOMUPEHNM, ajle HE YHIKaJIbHUM.
3a3HaueHo, 1110 HM3Ka 3apYOiKHUX KPaiH MiCTITbh B CBOEMY 3aKOHOMABCTBI 0oAi6HY 1o cT. 397 KK Vkpainu Hopmy.
OpHak KpMMiHaJIbHO-TIPABOBA 3200pOHA BTPYYaHHs B IPO(ECiNHY Ais/bHICTD OCi0, 5IKi 3[iICHIOIOTh 3aXUCT, a0
NEePeIIKOIKaHHS ii1, peasidyeTbcsl y 3apyO6iKHMX KpaiHax, 30KpeMa, i IIJIIXOM BCTAaHOBJIEHHSI KPUMiHAJIbHO]
BiITIOBiZIaJIbHOCTI 32 BUMHEHHS (260 He BUMHEHHSI) CJIY>KOOBUMM 0CO0AMMU [IisIHb, SIKi TSTHYTb iCTOTHI IOPYLIEHHS
IIpaB i rapaHTiil 0cib, y TOMy 4MCIIi Mif, 4ac 37iliCHeHHsI HUM NPoQecifiHoi IisIbHOCTI 3 HalaHHsI IPaBOBOI
Jornomoru. HarosomeHo Ha ToMy, 10 6€3M0CepeiHill 00'eKT JOCTIIXYBAaHOTO CKJIaly € IBOKOMIIOHEHTHUM, TOOTO
CKJIQJHUM, KOMIJIEKCHUM. BU3Ha4€HO, 0 MOTEPIIIJINM Y CKJIaJi BTPY4aHHS B JisIJIbHICTb 3aXUCHUKA €, BJIACHE
0c004a, s1Ka 37ilicHIoE QYHKIIiI0 3aXUCTy (06O0B'SI3KOBUI IOTEPIIIINIT), & TAKOXK 0c00a, YUi ITpaBa 3axUIAI0ThCS
(pakyspTaTUBHUI NOTEPIINY — NiIO3PIOBAaHUN, OOBUHYBAYE€HUH, iACYAHUI, BUNIPABIAHUM, 0C0O0a, CTOCOBHO SIKOi
nepenb6adaeTbCsl 3aCTOCYBaHHS IPUMYCOBUX 3aX0[iB MEJUYHOTO Y1 BUXOBHOTO XapaKTepy ab0 BUPIIIyBaIoCs
IIMTaHHS PO iX 3aCTOCYBaHHS, a TAaKOX 0C00a, 11070 SIKOi Ilepei6adyaeThCsl po3IJIsy, MUTAaHHS PO BUAAYY ii
iHO3eMHil fepKaBi (eKCTpaauliiio). 3po6JIeHO BUCHOBOK, 110 06'€KTUBHA CTOPOHA KPUMiHAIBHOTO
[IpaBONOpyLIEeHHS, nepegodadeHoro cT. 397 KK Ykpainu, BUpakaeTbCsl y BUMHEHHI [TepeIKos, O 34iICHEHHS
MTPaBOMipHOI JisITbHOCTI MOTEPITIJIOTO MIJITXOM aKTUBHOI a60 IMaCHUBHOI BOJILOBOI MPOTUNIPABHOI MTOBEiHKY,
HaIpapJIeHOi Ha OPYIIeHHs NpoQecifiHUX [IpaB Ta rapaHTiil gisiIbHOCTI 3aXMCHUKA 3 HaJlaHHSI IPaBOBOI IOIIOMOTH
y KpUMiHQ/IBHUX 200 agMiHICTPaTUBHUX IPOBAKEHHIX. HarosomeHo, 1o mif, 3A4iiCHEHHSIM IPaBOMipHOI
IisSIZIbHOCTI 3aXMCHMKA 3 HaIAHHS IIPABOBOI JOIIOMOTH CJIiJl PO3YMITU 3[iMICHEHHS 3aXUCHUKOM YU MPELCTaBHUKOM
0Cco0Y 3 HaJJaHHS ITPAaBOBOi AOIIOMOIY OyAb-SKUX 3aKOHHUX 3aXO0ZiB 1010 3aXMCTY IIpaB Ta iHTepecis (i3snyHux 0Cid
iz yac 37ificHeHHs] KpUMiHAJIbHOTO YU aIMiHICTPATMBHOTO CYLOYMHCTBA, SIKi 3[iICHIOIOThCS Y IEPE0aYEHOMY
YMHHYUM 3aKOHOJABCTBOM IOPSIIKY i HE 3200POHEHUMHU 3aKOHOM 3aco6ami i criocobamu, 3a yMOBH, 1O TaKa
IisipHICTD € npodeciiiHo0o. AHaMI3 IPUANYHO] JIiTepaTypH, CyOBOi TPAaKTHUKU JaB 3MOI'y 3DOOUTU BUCHOBOK IIPO
Te, 10 Cy6’eKTOM Oi/IbIIOCTi KPUMiHAIBHUX IPABOIIOPYIIEHbD, SIKi [10JIIraloTh y NEePeLKOAKAHHI [is/IbHOCTI
3aXMCHMKA, € «pi3znyHa ocyHa 0coba, sKa Jocsra 16-piyHoro Biky». 3a pesyibTaTaMy aHasli3y Cy0'€KTUBHO]
CTOPOHM KPHUMiHAJIbHOTO NPABOINOPYIIEHHS 3alIPOIIOHOBAHO B HOPMi cT. 397 KK nepenoaunuTi MeTy Ik 060B’513KOBY
03HaKy Cy0O'€KTUBHOI CTOPOHU CKJIaJly BTPYYaHHs B JisI7IbHICTb 3aXMCHUKA. Bu3HaueHo, 10 0060B's13KOBOIO
IepeyMOBOIO €(PEKTUBHOIO 3aCTOCYBaHHSI KPMMIHAJIBHOI BiZITIOBiIaIbHOCTI 32 BTPYy4YaHHS B [isVIbHICTb 3aXMCHUKA
BUCTYIIA€ NIPAaBUJIbHA 1 TOYHA KBasidikallis BANHEHOro nocsiranHs 3a cT. 397 KK Ykpainu. 3a3HaueHo, mo
KpUMiHa/IbHA BifIIOBiaMbHICTh 32 BTPYYaHHS B JisITIbHICT 3aXMCHUKA — 1I€ 3aCTOCYBaHHS 10 0COOH, SIKa BUMHNJIA
BKa3aHe JisiHH#, oQillifiHOro ocyzy, BUPaK€HOT0 B 00BUHYBAJIbHOMY BUPOKY CYAY, @ TaKOX I10Jajibllle 0OMe>KeHHs i
0COOMCTHUX, MAaTHOBYMX Ta iHIIKX [IPAB B MeXaXx, 10 BiANOBigAIOTh BUAaM Ta po3Mipam IIOKapaHb, BCTAHOBJIEHUX
caHkuismu cT. 397 KK YkpaiHy, Ta cTaHy cyauMOCTi 0co61 3a BKa3zaHe KpUMMiHa/lbHe IpaBonopyuieHHsl. OCHOBHUM
eJIeMeHTOM KpPUMiHaIbHOI BiANIOBiNAIbHOCTI 32 BTPY4YaHHS B [IisSJIbHICTh 3aXUCHUKA € CYKYITHICTb 0OME>KeHb IPaB i
CB000], sIKi BU3HAUEHI B Iepe0aueHOMY 3aKOHOJIaBlleM KPUMiHaJIbHOMY ITIOKapaHHi 32 BKa3aHe KpUMiHaJybHe
[IPaBOIOPYLIEHHS — y CaHKLigX 4. 1 Ta 4. 2 ¢T. 397 KK. 3po6s1€eH0 BUCHOBOK, 10 caHKii cT. 397 KK, siki BU3Ha4aloTh
Me>Xi KpUMIHaJIbHO] BiTIOBiIaJIbHOCTI 32 BTPy4YaHHS B AisJIbHICTb 3aXMCHUKA, 37€06iJIbIIOT0 Bifl[IOBiAAI0Th HAYKOBO

OOI'PYHTOBAaHUM BUMOTaM.

2. The dissertation is devoted to criminal liability for interfering in the activities of a defender. The state of
research of a problem is opened. It is stated that at the monographic level in Ukraine there are no complex system
developments on this issue. It has been established that many issues related to liability for this criminal offense are
debatable, and some of them have either not been considered at the scientific level at all, or insufficient attention
has been paid to their study. The principles and preconditions of criminalization, taken into account by the
legislator when establishing criminal liability for interfering in the activities of a lawyer, have been clarified. It is
stated that the social conditionality of criminalization in this case was determined mainly by objective realities -
negative trends in the legal culture of the citizens of Ukraine. A comparative analysis of domestic and foreign
experience in criminal law protection of the defender's activities is carried out. It is emphasized that the method of
establishing criminal liability for interfering in the activities of a lawyer, used in the Criminal Code of Ukraine, is



not widespread, but not unique. It is noted that a number of foreign countries contain in their legislation similar to
Art. 397 of the Criminal Code of Ukraine norm. However, the criminal law prohibition of interference in the
professional activities of persons who protect or prevent it, is implemented in foreign countries, in particular, by
establishing criminal liability for the commission (or failure to commit) by officials of acts that entail significant
violations of the rights and guarantees of persons , including during his professional activity in providing legal
assistance. It is emphasized that the direct object of the studied composition is two-component, ie complex,
complex. It is determined that the victim in the interference in the activities of defense counsel is, in fact, the
person who performs the function of protection (mandatory victim), as well as the person whose rights are
protected - optional victim - suspect, accused, defendant, acquitted, person in respect of whom the application of
coercive measures of a medical or educational nature or the issue of their application has been resolved, as well as
the person in respect of whom the issue of extradition to a foreign state (extradition) is envisaged. It is concluded
that the objective side of the criminal offense under Art. 397 of the Criminal Code of Ukraine, is expressed in the
commission of obstacles to the lawful activities of the victim through active or passive voluntary illegal behavior
aimed at violating the professional rights and guarantees of the defender to provide legal assistance in criminal or
administrative proceedings. It is emphasized that the legal activity of a legal aid defender should be understood as
the implementation by a lawyer or a representative of a legal aid person of any legal measures to protect the rights
and interests of individuals during criminal or administrative proceedings, which are carried out in accordance
with applicable law and by means and methods not prohibited by law, provided that such activity is professional.
An analysis of the legal literature and jurisprudence has led to the conclusion that the subject of most criminal
offenses, which consist in obstructing the activities of a lawyer, is a "physically sane person who has reached 16
years of age." According to the results of the analysis of the subjective side of the criminal offense proposed in the
norm of Art. 397 of the Criminal Code to provide for the purpose as a mandatory feature of the subjective side of
the intervention in the activities of the defender. It is determined that the obligatory precondition for the effective
application of criminal liability for interfering in the activities of the defender is the correct and accurate
qualification of the encroachment under Art. 397 of the Criminal Code of Ukraine. It is noted that criminal liability
for interfering in the activities of a defense counsel is the application to the person who committed the act, a
formal conviction expressed in a court conviction, as well as further restriction of his personal, property and other
rights within the limits of the type and amount of punishment. established by the sanctions of Art. 397 of the
Criminal Code of Ukraine, and the state of a person's criminal record for the specified criminal offense. The main
element of criminal liability for interfering in the activities of a defender is a set of restrictions on rights and
freedoms, which are defined in the criminal penalty provided by the legislator for this criminal offense - in the
sanctions of Part 1 and Part 2 of Art. 397 CC. It is concluded that the sanctions of Art. 397 of the Criminal Code,
which determine the limits of criminal liability for interfering in the activities of a lawyer, mostly meet scientifically
sound requirements.
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