O0Js1ikoBa KapTKa aucepTaii

I. 3arasibHi BimOMOCTI

Jep>kaBHHH 00J1iIKOBHI HOMep: 0822U100741
Oco006J1uBi TO3HAYKH: BinKpura

JaTa peecrtpamnii: 02-03-2022

Craryc: 3axumeHa

PexBi3utu Hakasy MOH / Haka3y 3aKjazy:

I1. BizomocrTi nipo 3700yBaya

Baacue IlpizBume Im'a Ilo-6aTbKOBI:
1. Tatapkesuy fpocnas OneroBuy

2. Tatarkevich Yaroslav Olegovich

KBasmigikamis:

InenTudikarop ORCID ID: He 3acrocosyerbcs
Bupg, pucepranii: nokrop dinocodii
AcnipaHTypa/JIOKTOpPaHTypa: Tak

IIIndp HayKoBOi ceniaIbHOCTI: 081

Ha3zBa HayKoBoi creniajsibHOCTi: [TpaBo. [IpaBo
T'anyss / ranysi 3HaHb!

OcBiTHBO-HayKOBa Mporpama 3i creniaJbHOCTI: He 3acTocoByeTbCs
Jara 3axucTy: 16-02-2022

CnenianbHICTD 32 OCBIiTOIO: IPaBO3HABCTBO
Micue po6oTu 3400yBayva:

Kop 3a €IPIIOY:

Micue3HaxoaKeHHS:

dopma BaacHOCTI:

Cdepa ynpasiriHHS:

ImenTudikarop ROR: He zacrocoyerbcs



I11. BimomMocTi mpo opranizariiio, e Big0OyBcsl 3aXHCT

Iudp cnenianizoBaHoi BYEHOI pagH (Pa30Boi CIeliagai30BaHOi BY€HOI pagu): [1d 41.086.085
IloBHe HaiMeHYBaHHSI IOPHUAHUYHOI 0COOH: Haujonanbuuii yHiBepcuteT "OfiechbKa I0pUAMYHa akagemis’”
Kopg 3a €IPIIOY: 20933314

Micue3HaxoaKeHH: QoHTaHChKa nopora, 6yn. 23, m. Oneca, Opecbka 06:1., 65009, Ykpaina

dopma ByracHoCTI:

Cdepa ynpaBiriHHS: MiHicTepCTBO OCBITH i HayKK YKpaiHu

InenTudikarop ROR: He zacrocosyerscs

IV. BimomocTi Ipo niznpueMcTBO, YCTaHOBY, OpraHi3alliio, B sIKi# 0yJ10

BHKOHAHO JHCEPTaIlilo

IIoBHe HaﬁMeHyBaHHﬂ lOpI/I,ZLH‘IHO'l' 0COOM: HanjoHambHuit yHiBepcuret "OfechbKa IpUIAYHA akanemis"
Kog, 3a €IPITIOY: 20933314

Micue3Haxoa>KeHHs: PoHTaHChKa IOPOTa, oyzn. 23, M. Ogeca, Onecbka 061, 65009, Ykpaina

dopma ByracHOCTI:

Cdepa yIIpaBJIiHHﬂ: MiHicTepcTBO OCBiTH i HayKU YKpaiHu

InenTudikarop ROR: He zacrocosyerscs

V. BizomocTi npo gucepraniio
MoBga guceprariii:
Koau TeMaTHYHHUX PyOPHK: 10.77

Tema gucepranii:
1. BukpazieHHs y KpUMiHaJIbLHOMY ITpaBi YKpaiHU: IOHSTTS Ta GOPMU.

2. Abduction in the criminal law of Ukraine: notion and forms.

Pedepar:

1. lucepraris € nepummM y BiTIM3HSIHIN Haylli KPUMIHaJIBHOTO IIpaBa CIELialbHUM KOMILJIEKCHUAM JIOCJIiTKEHHSIM,
Iile OOI'PYHTOBY€ETHCSI HEOOXiAHICTb BiZlMOBH BiJi BUKOPUCTAHHS [IpY XapaKTePUCTULLi TOCSATaHb Ha BJIACHICTh TAKOTO
MIOHSTTSL, SIK BUKPA/I€HHS], BIIPOBAI)KEHHS MTOHSTTS PO3KPa/laHHs Ta BU3HayeHHs fioro ¢popm Ha piBHi KK Ykpainu. ¥
JucepTalii 3a3Ha4€HO, 110 Y CBITOBIM 3aKOHOAABYIN MIPAKTHLL] iCHYIOTh 1BA OCHOBHUX IIiAX0Y 10 PErjaMeHTallii
KpUMiHa/IbHOI BiJI[IOBiAa/IbHOCTI 1[0/10 IIOCSITaHb Ha BJIACHICTh (MAiHOBUX IIOCSITaHb), [IOB'I3aHUX i3 3aBOJIOAIHHIM
BMHHUM YY)XMM MalfHOM Ha CBOIO KOPUCTb UM Ha KOPUCTb TPETiX 0Cib. B 0CHOBY nepIoro nokjaajexa iges npo
HeOOXiIHiCTb CTBOPEHHS y3arajabHIOIOYOTO MOHSTTS, SIKE 6 OXOILIIOBAJIO COO0I0 OyIb-sKi icHy1o4i abo Ti, 110
3'IBJIATbCS Y MaliOyTHBOMY, CIIOCOOM OCTATOYHOTO (TOOTO «HA3aBXI1») 3aBOJIOMiHHS Yy)KMM MailHOM, PO3KPUBAIOUn
ix crizibHI pucH Ta, pa3oM 3 UM, He 11036aBJs104U crieludiyamx ocobauBocTel. Lleil ninxin croBinyBas 1o [104aTKy
2000-x pOKiB BITYUM3HAHMI 3aKOHOJABELb Ta CIIOBiAy€e 3aKOHOLABELb NESKUX AEPrKaB, IPUIOMY HaMararo4much
HAJATH TaKOMY IOHSTTIO HODMATUBHOTO CTaTyCy. Y 3apy0i’KHOMY 3aKOHOZJABCTBI TEHAEHIIisl 10 CTBOPEHHS II€BHOTO

30ipHOTO MOHSTTS, sIK€ 6 MOTJIO BUKOPHUCTOBYBATUCS [1J1S1 XapaKTEPUCTHUKY MallHOBUX ITOCSTaHb, SKILO i1 Maja Micle,



MOJAJIbIIOrO PO3BUTKY HE OTprUMara. [HImuMii ninxin IPyHTYEThCS Ha Ka3yiCTUYHUX 3aCafiaX, KOJIM 3aKOHOJABEIlb
6es3rocepeHbO Y HOpMax KPUMiHATIBHOIO 3aKOHY HaMaraeTbCsl peTeJIbHO ONUCATH Ti UM iHII 0cOBIMBOCTI
KOHKPETHUX IIOCATaHb Ha BJIACHICTb, BDAXOBYIOYU IIPY LJbOMY HE TiJIbKU KPUMiHAJIbHO-TIPABOBY, a 1
KpUMiHalicTU4YHY crietndiky ix BUMHEHHS. BiCyTHICTb pO4OBOrO MOHSTTS Y MEXax LbOTO MiIXOLy He LO3BOJISIE
320€3MeYUTH «PEY0BY» YMCTOTY OXOPOHIOBAHMX BiIHOCHH BJIACHOCTI, YiTKO PO3MEXyBaTy MOCATAaHHS HA HUX i
CYMIXKHI [IiSIHHS Ta CIIpHUsie HEOOI PYHTOBAaHOMY 301JIbII€HHIO KiJIbKOCTI CeljaIbHUX CKJIaJiB KpUMiHATbHUX
npasonopyueHs. KoncraTosaHo, mo y unHHoMy KK YkpaiHu oHSTTSI BUKpaJeHHs Ma€ NOTPiliHY KpUMiHAJIbHO-
IIpaBOBY NIpupoay. BoHo: 1) € Ck1a0BOI0 06’€KTUBHOI CTOPOHU KPAZiKKU Ta rpabexy; 2) BUKOHY€E MEBHY
y3araybH004y QYHKIIi0 [IpY XapaKTepUCTULI OKPEMUX KPUMiHAIbHUX IIPAaBONIOPYIIEHb TPOTU IPOMaJICbKO]
0e31eKy, 3[,0pOB’sl HACEJIEHHS], aBTOPUTETY OPraHiB I€P>KaBHOI BJIai, OPraHiB MiCLIeBOTO CAaMOBPSIAYBaHHS YU
00’eIHaHb 'POMAJISIH T2 BCTAHOBJIEHOTO 3aKOHOJABCTBOM TIOPSIJIKY HECEHHS a60 MPOXOJPKEHHSI BillCbKOBOI CIIy>K0H,
OXOIIJIIOI0YM COOO0I0 KPaLiKKy i rpabix, a iHKosu i rpabix, oeiHaHMIA 3 HACUJILCTBOM T4, HaBiTh, p036iil; 3) €
CKJIaJIOBOIO 00’€EKTUBHOI CTOPOHM OKPEMUX KPUMiHAJIbHUX IPaBOIIOPYIIEHb [TPOTU BOJIi 0co6U. 3p0bieHO
BHCHOBOK, 110 YCi TPY BapiaHTH BUKOPUCTAHHS LIbOTo NOHATTA B TeKcTi KK Ykpainu € HeBpanumy, 1o 3yMOBJIIOE
IOLNBHICTL BiZMOBH Bifl 1Or0 BXXMBAHHA fK [IPU XapaKTEPUCTHUL [TOCATaHb Ha PEYOBI BiTHOCHUHY, TaK i IIp1
XapaKTepUCTHULi IpeIMEeTHUX Nocsiralb Ha iHui oxopoHoBaHi KK Vkpainu 06’ektu. OOrpyHTOBaHO, 1110 TOJaIbIINA
PO3BUTOK HalliOHAJIbHOI'O KPMMiHaJIbHOTO 3aKOHOZABCTBA 32 IIOCSITAaHHS Ha BJIACHICTh Mae OyTU IOB'SI3aHUI 3
[IOBEPHEHHSIM Y KPUMiHAJIbHO-TIPABOBY IIJIOLIMHY TaKOTO MOHATTS, SIK PO3KpagaHHs. OOI'PYyHTOBAHO, 1O MOHSITTS
PO3KpajlaHHS MiTKPECIIOE CIIPSIMOBAHICTD JiTHHS HAa PEYOBi BiTHOCUHU, KOJIU 00'€KTOM 3JI0YMHHOTO BILJIUBY € iX
IIpegMerT, KU Mae yci HeooOxinHi o3Haku. CaMe BiH MO>Ke BUJIy4aTUCS TAEMHO YU BiIKPUTO IJ1s1 OTOUYIOUHMX (CaM
IIpeJMeT € HEXXUBYM i Hi40r0 YCBiJOMJIIOBAaTH HE MOJKe), i3 3aCTOCYBAaHHSIM HACUJIbCTBA YA OOMaHY, SIKi
CIIPSIMOBYIOTBCSI HE Ha IPEIMET, a Ha IOTO BJIACHUKA YU 3 BUKOPUCTAHHSM I[OJ0 HHOTO ITIEBHUX IPABOMOYHOCTEMN.
Tomy po3KpaziaHHs 3aBX/AU [10BS13aHO 3i 3MEHIIeHHSIM MalHOBOI MacH BJIACHUKA YU {HIIOTO BOJIOAI/IBLS LIbOTO
MaliHa, a He 3i 3MEHILIEHHSIM KiJIbKOCTI JIIOJICbKUX iCTOT, 5IKi 3HaxX0[4ThCsl y cTaHi QisuuHoi cBobonu. BkazaHo, 1m0
TE€PMiH PO3KPaJlaHHS He MOXXE PO3IOBCIOIKYBAaTHCS Ha Ti BUNIQAKH, KOJIM Ma€ MiclLie IIOCSITaHHs HE Ha PEeYOBi
BigHOCHHU. Taki mocsaraHHs MOTJIM 6 XapaKTepU3yBaTUCS 32 JOTIOMOTOI0 TEPMIHY «3aBOJIOAIHHS». Lle 6 103BoINIIO
VHUKHYTH OTOTO>XHEHHS TaKWX [TOHSTS SIK BUJTy4eHHs (0OepHEHHS, IpU0aHHs) Ta 3aBOJIOLIHHS, i, Y TiICYMKY,
CIIpHsIO 6 6ibII YiTKOMY PO3MEXKYBAaHHIO PO3KPaJaHHs i3 CYMDKHMMU CKJIalaMi KPUMiHaJIbHUX [IPABONOPYILIEHb.
3po61eHO BUCHOBOK, IO ITOHSTTS PO3KPalaHHs IOBUHHO OTPUMATH JieraJbHUI cTaTyc. OBrPYHTOBAHO AOLIIBHICTD
nonoBHeHHs KK Vkpainu Hopmoro-nediHiniero Takoro 3micty: «Ilim po3kpagaHHaM y cTaTTax posniny VI mporo
Kopexcy crin po3yMiTy BUMHEHE 3 KOPUCIIMBOIO METOIO [IPOTUIIPaBHE 06€30IJ1aTHE BUJIyYeHHS ab0 0OepHEHHS
Yy>KOro MarHa, a TaKOX MPpU0aHHs IPaBa Ha 4y>Ke HEPyXOME MalHO, 0 3aM0AisJI0 IIKOAY BJIACHUKY UM iHIIOMY
3aKOHHOMY BOJIOZ/IBLIO IIbOTO MaiiHa abo NpaBa Ha HbOTO». BusHaueHo, 1m0 GOPMOI0 PO3KPAAHHS, TOPS, 3
KpaJiKKoIo, rpabeskoM, po300eM, axpaiCTBOM, IIPUBJIACHEHHSM, PO3TPATOIO Ta BUJIyYEHHSIM MalHa IJISIXOM
3JI0BKMBAHHSI CJIy>KOOBOIO OCOO0I0 CBOIM CJIY>KOOBUM CTaHOBUILEM, MOKE OyTH BU3HAHO i BUMaraHHs, 3a yMOB
BHECEHHs y gucno3uuiio 4. 1 ct. 189 KK Ykpainu BignosigHux 3miH. [TutanHs mon0 GpopM po3KpagaHHS TEX Mae

BUPILlyBaTUCS HA 3aKOHOJABYOMY PiBHi.

2. The dissertation is the first special complex research in Ukraine where the need to both abandon the use of the
notion of abduction for characterizing violations against property and introduce the notion of embezzlement and
identify its forms in the Criminal Code of Ukraine (hereinafter - the CC). It is stated that there are two main
approaches in international practice on the regulation of criminal liability for violations against property (property
infringements) associated with taking by the offender of another’s property in one’s favor or favor of third parties.
The first one is based on the idea of the need of creating a synthesizing concept that would encompass all present
and potential means of final (i.e. ‘permanent’) possession of another’s property, revealing their common features
and, at the same time, without depriving specific features. This approach was practiced by the domestic legislature
until the early 2000s and is practiced by the legislators of some states, trying to give this concept a normative
status. In foreign legislation the tendency to create a certain collective concept that could be used to describe
property encroachments, if any, has not been further developed. Another approach is based on casuistic principles



where a legislator, directly in the norms of the criminal law, tries to thoroughly describe certain features of
specific violations against property, considering not only the criminal law but also the forensic features of the
commission. The absence of the generic concept with this approach precludes ‘generic’ clarity of protected
relations, does not allow explicitly delimit infringement on such relations from related concepts, and contributes
to unreasonable growth in several special criminal offenses. It is proved that the concept of abduction present in
the CC has threefold nature. It 1) is a part of actus reus of both a theft and a robbery; 2) serves as a collective
function for characterizing certain criminal offenses against public safety, public health, the authority of
government, local government or associations of citizens, established procedure of military service, encompassing
a theft and a robbery and sometimes and a robbery accompanied with violence, and even brigandism; 3) is a part of
actus reus of a certain criminal offense against the liberty of a person. It is concluded that all three options of using
the concept in the current CC are unsuccessful which determines the expediency of abandoning to use it both in
the description of infringements on property relations and in the description of substantive infringements on
other objects protected by the CC. It is substantiated that the further development of national criminal legislation
regarding infringement of property should be associated with the return to the criminal legal plane of such a
concept as embezzlement. It is substantiated that the concept of abduction emphasizes the focus of the act on
property relations, when the object of criminal influence is their subject, which has all the necessary features. It
can be confiscated secretly or openly to others (the object itself is inanimate and can not realize anything), with
the use of violence or deception, which is directed not at the object but at its owner or using certain powers
against him. Therefore, embezzlement is always associated with a reduction in the property of the owner or other
owner of the property, and not with a reduction in the number of human beings who are in a state of physical
freedom. It is stated that the term of embezzlement cannot be applied to those cases when there is an
encroachment on non-material relations. Such encroachments could be characterized by the term "possession”.
This would avoid the identification of concepts such as seizure (acquisition) and seizure, and, in the end, would
contribute to a clearer distinction between embezzlement and related criminal offenses. It is concluded that the
concept of embezzlement should receive legal status. The expediency of supplementing the CC with the following
definition: ‘Abduction in the Articles of Section VI of this Code should be understood as the unlawful gratuitous
seizure or circulation of someone else's property, committed for mercenary purposes, as well as the acquisition of
the right to someone else's real estate that caused harm to the owner or other lawful owner of this property or the
right to it It is argued that an abduction is a form of embezzlement along with theft, robbery, brigandism, fraud,
misappropriation, embezzlement, or conversion of property by malversation provided by the Art. 189 Para. 1 of the
CC is subject to amendment. Issues regarding forms of embezzlement should also be resolved at the legislative
level.
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