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IIPABOBE NOCIIiIPKEHHSL.

2. Criminal-legal characteristics of concealment of a criminal offense: a comparative legal study.

Pedepar:

1. Incepralis € nepmuM B YKpaiHi crienialbHUM KOMILJIEKCHUM MOPiBHSJIBHO-TIPABOBUM JIOCIIIKEHHSIM
[IPUXOBYBaHHS KDUMiHAJIbHOTO IPABONOPYIIEHHS B YMOBAaxX OHOBJIEHOTO KPUMiHAIBHOTO 3aKOHOJIABCTBA YKpaiHU Ta
€BPOIHTErpaliiHUX MIPOLECIB, 3a pe3yJbTaTaMu SIKOTO c()OPMYJIbOBaHI IIPONO3ULlii, CKepOBaHi Ha yJOCKOHAJIEHHS
HOPM KpPUMIiHaJIbHOTO 3aKOHOJABCTBA B YACTUHI KPUMiHAJIBHOI BifI[TIOBiAAZIBHOCTI 32 JaHe KPUMiHAJIbHE
[IPaBONOPYLIEHHS. 3[1iiCHEHO CUCTEMHE JJOCJIiI)KEHHS 0COOIUBOCTEN Cy6 €KTUBHUX Ta O0'€KTUBHUX O3HAK [IisSIHHS,
sIK€ YTBOPIO€ MIPYXOBYBAHHS KPMMiHAJIbHOTO NIPABOMOPYIIEHHS], @ TAKOX IIPOAHaIi30BaHO OCOOIMBOCTI
BiIME>XyBaJIbHUX O3HAK JJAHOTO BUAY KPMMIiHAJIbHOTO IIPABONIOPYLIEHHS Bifl iHIINX BUJiB IPUYETHOCTI Ta CYMi’KHUAX
ckianis (cT.cT. 198; 209, 256, 383, 384, 385 KK), B 0CHOBY 40ro NoKJIaieHO 0COOJIMBOCTI OPMU 00’€KTUBHO]
CTOPOHU JisIHHS, CIIOCO0iB ii 06’éKTUBHOI'O BUPa’KE€HHSI, OKPEMI MOMEHTH Cy0'€KTMBHOI CTOPOHMU, XapaKTepHi 1714
CYMDKHMX CKJIaZiiB [iHb, 110 HENIPUTAMaHHI IPUXOBYBAHHIO, & TAKOX B KOHTEKCTI IIPUTAMAaHHOCTI TaKOI O3HAKU SIK

NpenMeT KpUMiHAJIbHOTO ITPaBOIIOPYLIEHHS 7151 OKPEMUX CYMIDKHMX CKJIA[IiB, HA BiIMiHY Bifl IPUXOBYBaHHS



KPUMiHAJIbHOTO NIPABONOPYIIEHHS. ADI'yMEHTOBAHO HEOOXiHICTb PO3MMUPEHHS CAaHKLil TPUXOBYBaHHS
KPUMiHaJILHOTO IIPaBONOPYLIEHHS Hei30LiHUM BUIOM [TIOKaPaHHS — TPOMaICbKMMU POOOTaMH, 1110 MiIBULIUTD
eeKTUBHICTb [IPaBO3aCTOCYBaHHSI HOPMH, sIKa llepedadae Bif0BiNasbHICTh 32 3a3aJl€Tilb He 00ilsHe
[IPUXOBYBaHHS KDUMiHAJIbHOTO MTPABONOPYIIEHHS, JACTb CyAy Oijibllle MOXJIMBOCTEH NIpY MPU3HAYEHH] BULy Ta
PO3Mipy ITOKapaHHS B 3aJI€5KHOCTI Bifj 0COOJINBOCTEN BCiX Cy0'€KTUBHUX Ta O6'€KTUBHUX O3HAK BUMHEHOI'O HisiHHSA. Y
caHKLii nporoHoBaHoi yacTuHY 2 cTaTTi 396 KK YKpaiHu nponoHyeTbCst nepeoadynTi OOMeXXeHHs Ta [1030aByIeHHs
BOJIi Ha CTPOK Bif] TPbOX [10 IT'SITU POKIB SIK aJIbTEPHATUBHI OCHOBHI [IOKapaHHsI Ta 000BS1I3KOBE 10JJaTKOBE
IIOKApaHH$ Y BUIJISIAIi 1030aBJI€HHS IIpaBa 06iliMaTy NeBHi ocaay abo 3aiiMaTrCs MEeBHOIO IisiIbHICTIO. BUKOHAHO
KOMITapaTHUBiCbKUI aHai3 3apyOi’KHOTO OCBiAY IPaBOBOT0 PeryJIl0BaHHS KPUMiHAIbHOI 3a00pOHY IIPUXOBYBAHHS
KpUMiHaJIbHOTO IIpaBoNopylleHHs. HarosoueHo, 10 KpuMiHaabHe IpaBo Oyib-sKOi KpaiHu Mae CBOIO crieluQiky.
BoHa BUSIBIISIETBCS B 3MICTi OCHOBHUX KPUMiHaJIbHO-TIPABOBUX IHCTUTYTIB, OOYMOBJIEHVX iCTOPUYHNMY,
HaliOHaJIbHUMM i KyJIbTYPHUMU TPAAULISIMU, OCOOIMBOCTSIMU IOJiITUYHOTO YCTPOIO CYCIIiJIbCTBA, I0r0 €EKOHOMIKOIO
i baratpMma iHIMMY pakTopamu. JJocigkeHHs: KpUMiHaJIbHOTO 3aKOHOJABCTBA OKpeMux (11oHaz, 30) 3apy6ikKHUX
KpaiH J,03BOJIWJIO AiATA BUCHOBKY, 110 32 OCOOJIMBOCTSIMY IIPAaBOBOr'O PETYJIIOBAHHS iHCTUTYTY NPUYETHOCTI Ta
6e3nocepeiHbO MOro BULY — 3a3/aJIerifb O6ilSTHOTO IIPUXOBYBAaHHS, 3aKOHOJABCTBO LIUX KpaiH MOXHA MOMAITUTY Ha
Tpu rpymnu: 1) Kpainy, B 3aKOHO[IABCTBI SIKUX [IPUXOBYBAaHHS KPUMiHaJIbHOTO IIPABOIIOPYIIEHHS PO3IJIANAETHCS SIK
CIIiBy4acTb; 2) KpaiHy, B 3aKOHOJABCTBI SIKUX [IPMXOBYBAHHS KPMMiHAJIbHOTO [IPABONOPYIIEHHS! PO3IJISIAETHCS SIK
CaMOCTillHe KpUMiHa/ILHO KapaHe HisiHHS; 3) KpaiHy, B 3aKOHOAABCTBI SIKMX B3arajli He PO3IisIaeTbCsl
[IPMXOBYBAaHHS KDUMiHAJIbHOTO MTPABONIOPYIIEHHS. Pe3yIbTaTy MPOBELEHOrO JOCIIPKEHHS! TO3BOJIAIIO
3aIpOIIOHYBATU KiCHO HOBY pegakiito ctarti 396 KK Vkpainu y sKiil IporoHyeTbCs nepef0auuT po3ropHyTy
IeiHilliio NOHATTS IPUXOBYBAHHS KPUMiHAJIBHOTIO IIPABONOPYLIEHHS; KBaJi(PiKOBaHMII CKIAJ, — BUMHEHHS
IIPUXOBYBAHHS KPMMIiHAJILHOTO [IPABONOPYIIEHHS CIYy>KO0BOI0 OCOOOI0 i3 BUKOPUCTAHHSIM CBOTO CJIy>KOOBOTO
CTaHOBMUIIA; BCTAHOBJIEHHS aJIbTEPHATUBHOI CAHKIii 151 IPOCTOTO CKJIa[ly IPABOIIOPYIIEHHSIM, B SIKill BUBHAYEHO
OCHOBHi Hei3oJIsi1iliHe Ta ajlbTepHATUBHI i30J1s11iliHi BUIM MOKAPaHHSI; CAHKLIIO /111 KBaslipikoBaHOTO BULY, [i€
nepenoadnTy aabTEPHATUBHI OCHOBHI i30JISILiliHI BUIY ITOKApaHHS TO 0O0BSI3KOBE OJATKOBE IIOKAapPaHHs Y BUTJISI
11030aBJIEHHS IPaBa 06iiiMaTy MeBHi nocaan abo 3aiiMaTUCS NEBHOIO [isi/IbHICTIO HA CTPOK 0 TPbOX POKIB;
nepenoavynTy YMOBU LOOPOBIJIbHOI BiZlMOBY BiJl IPUXOBYBAHHSI Ta BCTAHOBUTH IIi[ICTaBU 3BiIbHEHHS Bif

KpUMiHa/IBHOI BiJIIOBiAa/bHOCTI 32 IPUXOBYBAHHSI OCI0, SIKi MalOTh POJAUHHI 3B'SI3KU.

2. "The dissertation is the first in Ukraine special complex comparative legal research of concealment of a criminal
offense in the conditions of the updated criminal legislation of Ukraine and European integration processes, based
on the results of which proposals were formulated aimed at improving the rules of criminal law in terms of
criminal liability for this criminal offense. A systematic study of the features of subjective and objective signs of the
act, which forms the concealment of a criminal offense, as well as analyzed the features of the distinguishing
features of this type of criminal offense from other types of involvement and related structures (Articles 198; 209,
256, 383, 384, 385), based on the peculiarities of the form of the objective side of the act, ways of its objective
expression, some aspects of the subjective side, characteristic of related acts that are not inherent in concealment,
as well as in the context of such a feature as a criminal offense for certain related warehouses, in contrast to
concealment of a criminal offense. It is argued that the need to expand the sanction for concealment of a criminal
offense by non-isolation type of punishment - community service, which will increase the effectiveness of law
enforcement, which provides for liability for unpromised concealment of criminal offense, will give the court more
opportunities to impose penalties objective signs of the act. The sanction of the proposed part 2 of Article 396 of
the Criminal Code of Ukraine proposes to provide for restriction and imprisonment for a term of three to five
years as alternative basic punishments and mandatory additional punishment in the form of deprivation of the
right to hold certain positions or engage in certain activities. A comparative analysis of foreign experience in the
legal regulation of the criminal prohibition of concealment of a criminal offense has been performed. It is
emphasized that the criminal law of any country has its own specifics. It is manifested in the content of the main
criminal law institutions, due to historical, national and cultural traditions, the peculiarities of the political system
of society, its economy and many other factors. A study of the criminal law of some (over 30) foreign countries led



to the conclusion that the peculiarities of the legal regulation of the institution of involvement and its type - the
promised concealment, the legislation of these countries can be divided into three groups: 1) countries whose
legislation considered as complicity; 2) countries in the legislation of which concealment of a criminal offense is
considered as an independent criminal act; 3) countries whose legislation does not consider concealment of a
criminal offense at all. The results of the study allowed to propose a qualitatively new version of Article 396 of the
Criminal Code of Ukraine, which proposes to provide a detailed definition of the concept of concealment of a
criminal offense; qualified staff - committing the concealment of a criminal offense by an official using his official
position; establishment of an alternative sanction for simple offenses, which defines the main non-isolation and
alternative isolation punishments; a sanction for a qualified type, which provides for alternative basic isolation
punishments, is a mandatory additional punishment in the form of deprivation of the right to hold certain positions
or engage in certain activities for up to three years; provide for the conditions of voluntary refusal to conceal and
establish the grounds for exemption from criminal liability for concealment of persons with family ties. "
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