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Pedepar:

1. luceprauis e nepuo0 y BiTYN3HAHIN UUBLNIICTUL HAYKOBOIO IPALIEI0, V SKill KOMIUIEKCHO LOCIIIIKEHO IIPABOBY
IpUPOAY OOrOPTKOBHUX JilleH3iIHUX JOTOBOPIB, BUCBITJIEHO MINPOKUI CIIEKTP OCOOJIMBOCTEN TaKUX JOTOBIPHUX
KOHCTPYKLi# SIK TPaBOYMHIB I0J0 PO3NOPAIKEHHS MAHOBMMMU IIPaBaMU iHTEJIEKTYaIbHOI BJIACHOCTI i3
CIIPOLIEHMM MOPSIKOM YKIIAZEHHS, & TAKOXK PO3IJISIHYTO LMBiJIbHO-TIPABOBI MEXaHI3MU OXOPOHU i 3aXUCTy
Cy0’€KTMBHUX LIUBIJIbHUX IIPaB Ta iHTepeCiB KiHIeBUX KOPUCTYBAUiB SIK CJIa0KUX CTOPiH AAHUX JOTOBOPIB,
3aIpONOHOBAHO HANPSIMU NOJANBUIOTO BIOCKOHAJIIEHHS BKa3aHUX MeXaHi3MiB. HagaHo BU3HA4eHHS! 0OrOPTKOBUX
JlileH3iHUX JOTOBOPIB SIK TPYIU JlilleH3iHUX JOTOBOPIB, 3a SIKUMU OHA CTOPOHA (JlileH3iap) Hajlae Opyriil CTOPOHi
(;mineHsiaTy) 703Bia HA BUKOPUCTaHHS 00’€KTa aBTOPCHKOTro Npasa i (a60) CyMDKHUX [IpaB Ha YMOBaX, BCTAHOBJIEHUX
JlilleH3iapOM y CTaHIAPTHUX (GOpMax, a JIleH3iaT MOXKe IPUENHATHCS [0 3allpOIIOHOBAHOTO JOTOBOPY JIMIIE B

L[iJIOMy LIJISXOM BYMHEHHS [IiHl, SIKi BUpakaloTh 110r0 3rojly 3 YMOBaMH y CIIOCi0, repenbdadeHuil odpeproro.



OG6IPYHTOBAHO KOMILJIEKCHUI XapaKTep I0pUANYHOI IPUPOY OOTOPTKOBUX JIilleH3iiHUX 10roBopiB. KoHCTaTOBAHO,
110 BiH BUPAXKa€ThCsl Y TPbOX OCHOBHUX acrekTax: 1) JoclimpKyBaHi IOroBipHi KOHCTPYKLii HajeXXaThb [0 IPaBOYMHIB
y cdepi iHTeNeKTyaIbHOI BJIACHOCTI, 5IKi BUCTYIIal0Th CAMOCTINHOIO IPYIOI0 LIMBiJIbHO-TIPABOBUX JIOTOBOPIB; 2)
0OrOpTKOBI JIiLleH3ilHi OroBOpHU € caMe JILeH3ITHMMU JOTOBOPaMU, a He JIileH3isIMu; 3) TOCIiIKyBaHi JOTOBOPH —
1ie JOrOBOPHU i3 CIIPOLIEHUM TOPALKOM YKIAZEHHS, O M0JIAra€ y BUKOPUCTAaHHI KOHCTPYKLii JOrOBOPY
npuenHaHHS. Po3pobieHo knacudikallito 06ropTKoBUX JlilleH3iHHUX JOTOBOPIB 32 TAKUMU KPUTEPISIMH, 5IK: 1) 06'€KT,
IIO3BiJ1 HA BUKOPUCTAHHS SIKOTO HAJA€THCS 33 JOTOBOPOM,; 2) HAasIBHICTb 3yCTPiYHOTO 000BSI3KY JlilleH3iaTa HafaTu
neBHe 6J1aro JlilieH3iapy; 3) CTPOK, Ha SIKUH YKJIaal0ThC OOTOPTKOBI JlilleH3iMHi JoroBopy; 4) MOPSALOK BUILIATH
II7IaTH; 5) CTYIIiHb Y3rOIKEHOCTI HaMipiB CTOpiH; 6) MeTa BUKOPUCTAHHS 00'€KTa aBTOPCHKOrO Ipasa i (a6o)
CYMIKHUX ITpaB; 7) 3MICT yMOB OOrOPTKOBOTO JIiLleH3ilIHOTO IOroBOPY; 8) criocib yknaneHHs; 9) cneuudika
CIIPOILEHOrO NOPSAKY YKIaAeHHs. [Ipy 1bOMy apryMEeHTOBAHO, 1[0 OCHOBHUM KpUTepieM Knacudikalii, skui
103BOJIsI€ C(POPMYBATH LIiJTICHE YSIBJIEHHS [IPO CUCTEMY OOrOPTKOBUX JIill€H31HUX JOrOBOPIB, € crenudika
CIIPOILEHOTO TIOPSIAKY YKIaAEeHHs. Y MeKax L[bOTr0 KPUTEPilo BUIileHO: KOPOOKOBI 0OropTKOBI JliljeH3iiHi forosopu,
KJIiK-0OrOpTKOBI JlilleH3ilHi JoroBopu i 6pay3ep-00ropTKOBi JlilleH3iliHi 10roBopu. YA0CKOHAJIEHO HayKOBi
KOHIIEITH 1010 CTaTyCHUX OCOOJIMBOCTEN CTOPiH OOrOPTKOBUX JliLleH3IMHUX JOTOBOPIB. Tak, JiljeH3iapamMmu MOXYTb
OyTu sIK [IEpPBUHHI, TaK i BTOPUHHI Cy6'€eKTH aBTOPCHKOrO IIpaBa i (a60) cyMDKHUX NpaB. Bu3HaHo HaN6ibII
OOI'PYHTOBAHOIO HAYKOBY IO3UILIIO 1010 HEAOLIJIBHOCTI pO3MIMPEHOrO TAYMay€HHs KaTeropii «aBTOPCTBOY» Y
BITYM3HSIHIN HuBiIicTULi. Ha npukiaaai o6ropTKoBOro JileH3iMHOro oroBopy MoA0 HaJaHHS [O3BOJY Ha
BHMKOPHUCTaHHS IPOrPaMHOro 3a6e3e4eHHs JOBeAeHO, O JIilleH3iaToM BUCTyIIa€e 0c00a, sIKa € BIACHULEIO
KOMITIOTEpa, Ha SIKUI Ha 3aKOHHUX IificTaBax iHcTasboBaHe Take [13. Ha 6a3i okpecyieHoro nigxony ineHTudixaris
oco6u JlilieH3iaTa Mae 37iIICHIOBAaTUCS 3 IEBHUMU YTOYHEHHSIMU 3aJI€XKHO Bif pi3HOBULy 06rOPTKOBOTO
JileH3iHOTO OTOBOPY YM BiJi KOHKPETHOT'O 06’€KTa aBTOPCHKOTO MpaBa i (a60) CyMDKHUX IpaB. 3aporioHOBAHO
IVCTPUO'IOTOPIB, pecesiepiB Ta iHIIKX apTHEPIiB He BBAXKATU Cy6'eKTaMU O6GrOPTKOBUX JIiLleH3i{HUX JOTOBOPIB,
OCKIJIBKM IOBELEHO, 10 IOTOBOPU MK HUMH i IIPABOBOJIOIBLSMY JIMIIE ONOCEPEIKOBYIOTh PO3IIOBCIOIKEHHS
IIPUMIPHUKIB 00'€KTiB aBTOPCBKOTro Ipasa i (a60) cyMbKHUX Npas. OGIPyHTOBAHO, 1O JILEH3iaT € C1abKO
CTOPOHOIO OOrOPTKOBUX JIiLIEH3IHMX 10r0BOPiB. Ha OCHOBI LIbOrO BUCHOBKY BCTAHOBJIEHO, 110 PiBHOBAra Mix
CTOPOHAMMU JIOCJIi/I)KyBaHUX [I0rOBOPIiB MOXe OYTHU HOCITHYTa: pO3LIMPEHHSIM IpaB JlilleH3iaTa i 361/1bleHHIM
000B’sI3KiB JiilleH3iapa; MOCUJIEHHSM LIMBiIbHO-TIPABOBOI BiNIOBiNAIbHOCTI JlilleH3iapa 32 HEBUKOHAHHS 260
HeHaJsle’kKHe BUKOHaHHS JJOTOBOPY; OOME>KEHHSM 1IMBiJIbHO-TIPAaBOBOI BiATIOBiAAIbHOCTI JlilleH3iaTa; BCTAHOBJIEHHSIM
CIIeliaZIbHOTO MOPSIIKY YKIIAIEeHHS, 3MiHU Ta PO3ipBaHHA JOrOBOPY TOILIO. Ha OCHOBI aHai3y BITYN3HSIHMX HAYKOBUX
POOIT IOBEIEHO CaMOJOCTAaTHICTb LIMBiIbHO-TIPABOBOI KaTeropii «rpegMeT JoroBopy» i HeLOPEeUYHICTh IUXOTOMIl
nmpegMera i 06’eKTa JlileH3ilTHOTO JOTOBOPY SK TaKOi, 0 CIMPAEThCS HA OTOTOXKHEHHS JOTOBOPY i3 3000B’13aHHSIM
SIK TIPAaBOBITHOLIEHHSM, 1[0 BUHMKAE Ha MifICTaBi BiAIOBiTHOTO JliljeH3iliHoro norosopy. CGopMysIb0BaHO
BM3HAYEHHS IIpeJmeTa 06ropTKOBOro JIilleH3iHOro JOTOBOPY SIK J03BOJIy HA BUKOPHUCTAHHS 00’€KTa aBTOPCHKOTO
npasa i (a60) cyMbkHUX NpaB. JloBeieHO, 10 €JMHE [IPABO, IKE HAJAETHCS 32 OOTOPTKOBUM JliLleH3iTHUM

IOTOBOPOM, — 1i€ TPaBO BUKOPUCTOBYBATH 00'€KT aBTOPCHKOTO Npasa i (a60) CyMiXKHUX IIpaB.

2. The dissertation is the first research paper in the domestic civil law science which comprehensively studies the
legal nature of wrap license agreements, highlights a wide range of features of such contractual structures as
transactions for disposal of intellectual property rights with a simplified procedure for their conclusion, and also
considers civil law mechanisms for protection and defense of subjective civil rights and interests of end users as
weaknesses of these agreements, and suggests areas for further improvement of these mechanisms. The author
defines wrap license agreements as a group of license agreements under which one party (the licensor) grants the
other party (the licensee) permission to use the copyright and (or) related rights object on the terms and
conditions established by the licensor in standard forms, and the licensee may join the proposed agreement only in
general by performing actions expressing its agreement with the terms and conditions in the manner provided for
by the offer. The complex essence of the legal nature of wrap license agreements is substantiated. It is stated that
it is reflected in three main aspects: 1) the contractual structures under study are related to transactions in the
field of intellectual property, which are an independent group of civil law contracts; 2) wrap license agreements



are license agreements, not licenses; 3) the agreements under study are agreements with a simplified procedure
for concluding, which consists in using the structure of an accession agreement. The classification of wrap license
agreements is developed according to the following criteria: 1) the object for which permission to use is granted
under the agreement; 2) the existence of a counter-obligation of the licensee to provide a certain benefit to the
licensor; 3) the term for which wrap license agreements are concluded; 4) the procedure for payment of fees; 5)
the degree of coordination of the parties’ intentions; 6) the purpose of using the copyright and (or) related rights
object; 7) the content of the provisions of the wrap license agreement; 8) the method of conclusion; 9) the specifics
of the simplified procedure for conclusion. The author argues that the main classification criterion which allows
forming a holistic view of the system of wrap license agreements is the specifics of the simplified procedure for
their conclusion. Within the framework of this criterion, the author distinguishes between: shrink-wrap license
agreements, click-wrap license agreements and browse-wrap license agreements. The scientific concepts
regarding the status characteristics of the parties to wrap license agreements have been improved. Thus, licensors
may be both primary and secondary subjects of copyright and (or) related rights. The author recognizes that the
scientific position regarding the inappropriateness of an expanded interpretation of the category of “authorship” in
national civil law is the most reasonable. Using the example of a wrap license agreement for granting permission to
use software, the author proves that the licensee is a person who owns a computer on which such software is
legally installed. Based on this approach, the identification of the licensee should be carried out with certain
clarifications depending on the type of wrap license agreement or on a specific object of copyright and (or) related
rights. The author suggests that distributors, resellers and other partners should not be considered parties to wrap
license agreements, since it has been proven that agreements between them and copyright holders only mediate
the distribution of copies of copyright and (or) related rights. The study proves that the licensee is the weaker
party to wrap license agreements. Based on this conclusion, the author establishes that the balance between the
parties to the contracts can be achieved by: expanding the licensee’s rights and increasing the licensor’s
obligations; strengthening the licensor’s civil liability for non-performance or improper performance of the
contract; limiting the licensee’s civil liability; establishing a special procedure for concluding, amending and
terminating the contract, etc. Based on the analysis of national scientific works, the dissertation proves that the
civil law category “subject matter of a contract” is self-sufficient and that the dichotomy of the subject matter and
object of a license agreement is inappropriate as such, which is based on the identification of the agreement with
an obligation as a legal relationship arising under the relevant license agreement. The author formulates a
definition of the subject matter of a wrap license agreement as a permit to use an object of copyright and (or)
related rights. The research proves that the only right granted under a wrap license agreement is the right to use
the copyright and (or) related rights object.
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InenTudgikarop ORCID ID: 0000-0001-6532-9884
HoparkoBa indopmamnist:

IloBHe HaﬁMeHyBaHHﬂ IOPUIHUYHOL 0C00H: HanioHanbHuit I0pUIMYHUI yHiBEpCUTET iMeHi SIpocyiaBa
Mygporo

Kopg 3a € IPIIOY: 02071139

Micue3HaxoaKeHHS: ByJ. [lymkiHceKa, 6yz. 77, XapkKiB, XapkiBcbKkuii p-H., 61024, Ykpaina
dopma BracHOCTI: /lepxaBHa

Cdepa yIIpaBJIiHHﬂ: MiHicTepcTBO OCBiTH i HayKU YKpaiHu

InenTudikarop ROR:

VIII. 3aKkJII04Hi BiZmoOMOCTi

BaacHe IlpizBuie Im's [10-6aTbKOBI Hanpon Bikropis Banentunisna
rOJIOBH paau

BaacHe IlpizBume Im's I10-6aTbKOBI Hanpon Bikropis BanentunisHa
TOJIOBYIOYOTO Ha 3acCifiaHHi

BiznoBigassHUH 3a MiATOTOBKY Jleii6a Jlropmuia BacunisHa

00JIiKOBHX JOKYMEHTIB

PeectpaTop YkpIHTEI



KepiBHuk Bigginy YKpIHTEI, mpo €
BiZITIOBiZaIBHUM 3a peecTpallilo HayKoBoi IOpuenko TeTsHa AHaTosiiBHA

JisiIbHOCTI




