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Pedepar:

1. AKTyaspHICTh T€MU [OCIIIIPKEHHS 3yMOBJIeHA TUM, 10 [IPYMYCOBE JIilleH3yBaHHS y cdepi iHTeNIeKTyaIbHOi
BJIACHOCTI € iHCTpYMEHTOM 30aJ1aHCyBaHHSI [IPUBATHUX Ta [1y6JiYHUX iHTEpeCiB y pa3i BUKOPUCTaHHSI MallHOBHUX
IIpaB Ha KOHKPETHO BU3HAY€EHi 06’eKTU. Y cpepi NpaBOBOro PETYJIOBAHHS IPUMYCOBOTO JIiLI€H3YBaHHS
HAKONUYMJIOCS YMMaJIO IPO6JIEM, IIOB'I3aHUX 3 HEIIOBHOTOIO, HEMOCJIiOBHICTIO, CYIIEPEYJIMBICTIO TPABOBUX
IiAXOMiB, 10 YTPYAHIOE NIPAKTUKY iX 3aCTOCYBAaHHS. AKTYaJIbHOIO € [TpobJieMa rapMoHi3allii 3akoHoaBcTBa YKpainu
3 ripaBoM €C, 10ro BiflIOBiIHICTh KpalllMM CBITOBUM CTaHAapTaMm. BinTak BUHUKIIA HEOOXiAHICTh PO3POOKU HAYKOBO
OOI'PYHTOBAHUX MIPOMNO3ULiH, CIIPSIMOBaHUX Ha pe(OPMYBaHHS IPABOBOTO PETYJIIOBAHHS OKPECJIEHOI cepu
IOCIIiIPKEHHS. ABTOP 3alIPOTIOHYBAB BU3HAYE€HHS ITOHSTTS IPUMYCOBOI JIiLIeH3ii, Mif IKO00 CiIif po3yMiTy -
HEBUKJIIOUHY, CTPOKOBY, OIJIATHY JIilleH3il0, SIKy BJIaCHUK IIaTEHTY (CBifOLITBa) 30008 13aHMI BUTATU
3aiHTepeCcoBaHill 0co0i Ha MifCTaBi pilleHH] CcyLy abo, Ka BUAAETHCS YPSLOM, 32 YMOB, BCTAHOBJIEHMX 3aKOHOM Ha
BUKOPUCTaHHS BUHAXO/iB, KOPUCHUX MOJEJIEN, IPOMUCIIOBUX 3Pa3KiB, KOMIIOHYBAHHS HAIliBIIPOBIZHUKOBUX

BUPOOIB, COPTiB pociuH. TakoK aBTOPOM BHM3HAUEHO CYTHICHI O3HAKX IIPUMYCOBOI JlilleH3ii. JlucepTaHT



OOI'PYHTYBaB BUCHOBOK, 10 CJIif, YHi(iKyBaTy MOHSTIHMI anapaT 3akoHiB YKpainu «I[1po oXxOpoHy Ipas Ha
BMHAXOIY i KOPUCHI MoZeri», «[Ipo 0XOPOHY IIpaB Ha IPOMHUCIIOBI 3pa3ku», «[1Ipo 0XOPOHY NpaB Ha COPTU POCJINHY,
«ITpo 0xOpoHY IIpaB Ha KOMIIOHYBaHHS HalliBIPOBiITHUKOBUX BUPOOiB», BiIMOBUBILIMCH Bifl OHSTTS «BJIACHUK
IIpaB», «BOJIOAi/IEeLlb [TPaB» Ta 3aMiHMBIIY MOTO IOHSTTSIM «BJIACHUK MATEHTY (CBifoLTBa)». [lucepTaHT B pOOOTi
BiZI3HaYMB HEOOXITHICTh TONIOBHEHHSI [1ePeJTiKy 00CTaBUH, 32 SIKUX JOIyCTUMe BUIAHHS IIPUMYCOBOI JIilleH3ii
VPSAOM TaKUMU YTOYHIOBAJIbHUMU OOCTaBUHAMMU: BE€JIEHHSI aHTUTEPOPUCTUYHOI onepallii, HeoOXiHICTh
3abe3ne4yeHHs JIiKyBaHHs 0Ci0, SIKi € THMYacOBO [IePEMIIIEHUMU 3 OKYIIOBaHUX TEPUTOPI, HEKOHTPOJIbOBaHA
Mirpatis HacesjeHHs, Ta 06'€KTHBHE 3DOCTaHHS IIOUIMPEHHS COLiallbHO He6Ee3eYHNX 3aXBOPIOBaHb. [J1ucepTaHTOM
3p006JIeHO BUCHOBOK, 110 3aJI€XKHI JIilleH3ii HafaoThes 32 GaKTUYHOTO CTaHy 3aJI€HOCTI (1[040 BUHAXOy, KOPUCHOI
MoJeJi), 1o 3anaTeHTOBaHI Mi3Hillle He MOXXYTh TIOBHOLIIHHO BUKOPUCTOBYBATHCSI 6€3 3aCTOCYBaHHS BUHAXOY
(kopuCHOI MOJieJli), IaTeHT Ha SIKUM BUJIAHO paHille, i BCTAaHOBJIEHHS (PaKTy 3aJIEXXKHOCTI MOXKJIMBE HA MifICTaBi
BHCHOBKY (axiBLiB y BinnoBinHii cdepi. Y poboTi aBTOPOM 3a3HaYE€HO, 1110 IIPUMYCOBA JilleH3is MOXKe OYTH TiJIbKU
HEBUKJIIOYHOIO, 3 BU3HAUEHHSIM 00CSTYy BUKOPUCTAHHS BUHAX0y (KOPHUCHOI MOJieJli, iHIIOTr0 06’€KTy IIPOMHUCIJIOBOL
BJIACHOCTI), CTPOKY fii JliljeH3ii, po3mipy Ta NOpsAKy BUIJIATU FPOIIOBO] KOMIIEHCAllil BIACHUKY IIaTEHTY
(cBimonTBa). lMCEpTaHTOM BCTAaHOBJIEHO, 1[0 3aKOHOAABCTBO PO IPUMYCOBE JIiLIeH3yBaHHS IIPaB HA COPTU POCJIMH
B €C nependayae MOXJIMBICTb OTPUMAaHHS TPUMYCOBOI JlilieH3ii Ha piBHi €C (pimeHHs npuiimae Biopo copTis
pocnuH CHiBTOBApYCTBa B CYCIIiJIbHUX iHTepecax). Ha piBHi okpeMux KpaiH €EC TaKoX € MOXJIUBICTb OTPUMATH
IIPUMYCOBY JIiLI€H3i10, IEPEBAKHO 3aJIEXKHY, BiATIOBITHO 10 BUMOT HalliOHAJILHOTO 3aKOHOJABCTBA. ABTOPOM
06IPyHTOBaHO, 1o npunucu Pernamenty €C N2 816 /2006 Big 17 TpaBHst 2006 poKy CIIpSIMOBaHi Ha BUPiLIEHHS
1Ipo6JieM OXOPOHU 3[I0POB’sI He KpaiH €C, a MeHIII pO3BUHYTUX KpaiH Ta KpaiH, 1110 pO3BUBaIOThCS. BinTak
IIPUMYCOBe JIilJeH3YBaHHS CIIPSIMOBaHe Ha BUPOOHUITBO [IPOAYKILii, 3aBIsKU SIKill 6yZe IOKpaleHO LOCTYII
rpOMafsH LUX KPaiH 10 JOCTYIIHUX JIiIKapChKUX 3aC06iB. [JucepTaHTOM 3p06JIeHO BUCHOBOK, 110 IIPUMYCOBI JilleH3ii
3a 3aKOHO/IABCTBOM OiyibmocTi kpaiH €C BUIAIOTHCS 32 PillIEeHHSIM BifIIOBiZHOTO HALliOHABHOTO MAaTEHTHOTO
BigomctBa (Tlopryranis, Icnianig, ITosnbuia, YropmyHa, [lIBenis Ta iH.). B okpeMux KpaiHax Taki JlileHsii MoXyTb
BUJIABaTHCS clieljanizoBaHuM cygom (Himeuunna, Opanuis). [IpumycoBi ineHsii BUZaoTbCs Y 3B'513KY 3
HEBUKOPHUCTAHHSIM 260 HEJOCTAaTHIM BUKOPUCTAHHIM BUHAX0Ay (KOPUCHOI Mojieli) 260 y 3B'SI3Ky 3 HasIBHICTIO
CYyCIiJIBHOTO iHTepecy. [JucepTaHTOM OGI'PYHTOBAHO BUCHOBOK IIPO AOLINIbHICTb [lepeAayi TOBHOBa)KeHb 100
BYJa4i IPMMYCOBUX JIiL|€H3i}1 Ha BUHAX01, KOPUCHI MOZEJIi, IPOMUCJIOBI 3pa3Ky, HalliBIIPOBiAHUKOBI BUpOOU 10
HarjionasnbHOro oprasy iHTeeKTyajbHOI BJACHOCTI, 2 IOBHOBAXXEHHS 1OJ0 IPUMYCOBOTO JliLleH3yBaHHS IPaB Ha
BHMKOPHCTaHHS COPTY POCJIVH — 10 BinnosigHoi opraHizauii y cdepi naTeHTyBaHHS COPTIB POCJIMH. 3i CTBOPEHHSIM

Buioro cyny 3 NUTaHb iHTEJIEKTYyaJIbHOI BJIACHOCTI CaMme BiH IIOBMHEH PO3IJISAATH 10 KaTEropilo CIopiB.

2. The relevance of the research topic is due to the fact that compulsory licensing in the field of intellectual
property is a tool for balancing private and public interests in the case of the use of property rights to specific
objects. In the field of legal regulation of compulsory licensing, there are many problems associated with the
incompleteness, inconsistency, inconsistency of legal approaches, which complicates the practice of their
application. The problem of harmonization of the legislation of Ukraine with the EU law, its conformity to the best
world standards is actual. Therefore, there was a need to develop scientifically sound proposals aimed at reforming
the legal regulation of the outlined area of research. The author proposed the definition of a compulsory license,
which should be understood as a non-exclusive, temporary, paid license, which the owner of a patent (certificate)
is obliged to issue to an interested person on the basis of a court decision or issued by the government, utility
models, industrial designs, arrangement of semiconductor products, plant varieties. The author also identified the
essential features of a compulsory license. The author substantiated the conclusion that the conceptual apparatus
of the Laws of Ukraine "On protection of rights to inventions and utility models", "On protection of rights to
industrial designs", "On protection of plant variety rights”, "On protection of rights to semiconductor products”
should be unified, abandoning the concept of "rights holder", "rights holder" and replacing it with the concept of
"patent holder (certificate)". The author notes the need to supplement the list of circumstances under which the
government may issue a compulsory license with the following clarifying circumstances: conducting an anti-

terrorist operation, the need to provide treatment for persons temporarily displaced from the occupied territories,



uncontrolled migration, and objective growth of social spread. The author concludes that dependent licenses are
granted on the actual state of dependence (on the invention, utility model), which later patented cannot be fully
used without the use of the invention (utility model), the patent for which was previously issued, and in the
relevant field. The author notes that a compulsory license can only be non-exclusive, with the scope of the
invention (utility model, other industrial property), the term of the license, the amount and procedure for payment
of monetary compensation to the patent owner (certificate). The author established that the legislation on
compulsory licensing of plant variety rights in the EU provides for the possibility of obtaining a compulsory license
at the EU level (the decision is made by the Community Plant Variety Office in the public interest). At the level of
individual EU countries, it is also possible to obtain a compulsory license, mostly dependent, in accordance with
the requirements of national law. The author substantiates that the provisions of EU Regulation N2 816 /2006 are
aimed at solving the health problems not of the EU countries, but of less developed countries and developing
countries. Therefore, compulsory licensing is aimed at the production of products that will improve the access of
citizens of these countries to available medicines. The author concludes that compulsory licenses under the law of
most EU countries are issued by the relevant national patent office (Portugal, Spain, Poland, Hungary, Sweden,
etc.). In some countries, such licenses may be issued by a specialized court (Germany, France). Compulsory
licenses are issued due to non-use or insufficient use of the invention (utility model) or due to the public interest.
The author substantiates the conclusion on the expediency of transferring the authority to issue compulsory
licenses for inventions, utility models, industrial designs, semiconductor products to the National Intellectual
Property Authority, and the authority on compulsory licensing of plant variety rights - to the relevant organization
in plant patenting. With the establishment of the High Court of Intellectual Property, it must consider this
category of disputes.
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