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Pedepar:

1. Incepranifina po60Ta IPUCBIYE€HA KOMIIJIEKCHOMY TEOPETUKO-TIPABOBOMY NOCJIiIKEHHIO I0PUANYHOI QiKLii Ta
IIPaBOBOi ITpe3yMIILLi, X MOPIBHAJIBHIN XapaKTEePUCTHUL SIK CIIeLiaJIbHUX CIIOCO0IB IOPUANYHOI TEXHIKH,
BCTaHOBJIEHHIO CIIiBBiZJTHOLIIEHHS Ta LUISXiB B3a€MOJIii B ITpolieci 1paBo3acTOCYBaHHS. 3arajJbHUN BUCHOBOK POOOTHU
II0JISITa€ B TOMY, 1J0 OOI'PYHTOBAaHE BUKOPUCTAHHS [IPAaBOBOi Pe3yMIILii Ta I0pUANYHOI (iK1l 1K cr1oco6iB
IOPUIVYHOI TEXHIKYM JO3BOJISIE 3a0€3[1€UYNTH HEOOXiHY CTYIiHb CTabiIBHOCTI 1 YIOPSAKOBAHOCTI CYCIiJIBHUX
BiZIHOCHH, HE JONYCTUTU [TOPYLIEHHS N1PaB i CBOOO, TIOJMHU. BUXiHOIO T€3010 JOCTIIKEHHS CTaJIO OOIPYHTYBaHHS
TOTO, 1II0 NIPaBO € JOCUTb CKJIAHOIO MaTepielo, 1[0 Mae CBOi TOHKOM], sIKi TOTpedyI0Th podeciiiHoro nigxony, Ae,
OJIHaK, [TPaBOBi aKTU 3BEPHEHI He TiJIbKU 10 (PpaxiBLiB, aje i 40 3BUYaHUX TPOMAJISIH, TOMY HEOOXiHO MIParHyTu 10
TOTO, 1106 BOHU OYyJIN, IO MOXKJIMBOCTI, 3pO3yMiJIMMU BCiM, 10 KOTO 3B€PHEHI. BUKOpHCTOBYBaHi 3aKOHO/IaBLIEM

BM3HAYEHHS IOBUHHI OyTU KOHKPETHUMU i IeTajIbHO PO3’SICHEHUMH, 11100 He BUHMKAJIO IIOMUJIOK IIpH iX



3aCTOCYBaHHi. Pa3om 3 TMM, BUMOTra TOYHOCTI HOPMaTHMBHO-TIPABOBOT'O aKTa € HE €IMHUM 3MiCTOM MOBHUX 3aCO0iB,
IIO SIKOTO BXOJSTb IMTAHHS IOy IOHSATh Ha BU3HAYEHi Ta HeBU3HA4YEHi, OLIiHOYHI i1 HeoliHOYHi ToImo. 3acobu
CTPYKTYpHY BUCTYIAIOTh TUM IHCTPyMEHTapieM, KUl 3a6e3redye BHYTPIIIHIO Y3TrOKEHICTh 3MiCTy IIPAaBOBOi HOPMH.
Came 3ac00M CTPYKTYpPH, BUCTYIIAIOUHM CKJIAJOBUMU €JIEMEHTAaMU IIPAaBOTBOPYOCTI, BTiIIOIOTh B COOi XapaKTePHi
0CO0GJIMBOCTi CTBOPEHHS [TPAaBOBOT0 aKTa, MOKJIMKAHOTO a/IeKBAaTHO i HAlOi/IbII TIOBHO BiOOGPA3UTU B CBOEMY 3MiCTi
CYCIIiJIbHI BiIIHOCHHY, SIKi IOTPeOYIOTh [1paBOBOi perjiameHTallii. BOoHu cpusitoTh [OCATHEHHIO ifeanbHOi
BiITIOBiTHOCTI MiXK COLIiaJIbHOIO [IifICHICTIO, SIKa BiloOpaXkaeThCsl Ta BPETYJIbOBYETHCS. Jl0 3aC00iB CTPYKTypHU
[IPaBOTBOPYOCTI BiIHOCSITbCS, 30KPEMA, I0puanyHi (ikuii Ta npaBosi npe3ymnuii. [IpoBeseHO XapaKTEPUCTUKY
[epioAUYHOCTI B icTOpii BAHMKHEHHS 1 pO3BUTKY IOTJIAiB Ha IOpUANYHY QIKLiI0 Ta IPABOBY IIPE3YMIILIO HIJIIXOM
BUJIiJIEHHS SIK [1ePioAiB iX NPUMHSTTS Ta aKTUBHOI'O BUKOPUCTAHHS B I1paBi (PUMCBKeE I1paBo, KiHellb XIX CTOJITTS),
TaK i nepiois, sIKi 3arepeyyloTh MOXKJIMBICTh BUKOPUCTAaHHS B ITPaBi (PIKTMBHUX Ta TaKMX, 110 32CHOBaHi Ha
npumnyueHi, kareropiit (cepeanna XIX cTosiTTs, paisHCbKUIL nepion). Ha cydacHoMy eTani po3BUTKY ITpaBa
CIIOCTepiraeTbCs MifBUIIEHHS YBaru I0pUIMYHOI HAYKU JO LIMX HETUIIOBUX [IPABOBUX KaTeropiii, a TAKOX BCe Oibll
aKTUBHE BUKOPUCTaHHS I0pUIU4HOI QiKlii Ta IpaBOBOi Ipe3yMIlLii B Ipolieci IpaBo3acTocyBaHHS. OOIPYHTOBAHO
TBEPKEHHS PO Te, 10 MepelyMOBOIO NOSIBU (iKIlii € CTAaH HEBU3HAYEHOCTI B IPABOBOMY PETYJIIOBaHHI. 3 METOI0
[IO/I0JIaHHS Liiei HeBM3HAUYEeHOCTI iK1lisl BIIJIMBA€ HA ITPAaBOBE PEryJIlOBaHHS y TPhoX popmax: 1) HopMaTrBHE
BM3HAHHS iCHYI04MM (aKTy, 1110 HE MAa€ MiCllsl B peaslbHOCTi, 200 HOpMaTUBHE 3aliepedyeHHs QakTy, 10 MAa€e MiClle B
PEeaJIbHOCTI; 2) HOpMATUBHE IIPUPIBHIOBAHHS B 3HaY€HHI (PaKTiB a00 IOHSITH, SIKi B peaJIbHOCTI MAIOTh pi3HE
3HA4Y€HHS; 3) HOpPMAaTHUBHE BU3HAHHS (PaKTiB a60 06CTaBMH, 1J0 HACTAIX 4O MOMEHTY PeajIbHOrO ix HacTaHHS 260
II0SIBY, & TAKO>XX HOPMAaTMBHE BU3HAHHS (PaKTiB iCHyIOUMMHU, 200 OOCTaBUH, 1110 HACTYIIWJIN Mi3Hillle MOMEHTY
peasnbHOro ix HacTaHHs a60 nosgBu. IIpy 1bOMY 060B'I3KOBOIO YMOBOIO 3aCTOCYBaHHS (K € ii 04eBUIHICTD.
Po3po6seHo NOHATTS I0puInYHOi (PiKLii, iz IKOIO 3aIIPOIIOHOBAHO PO3YMITH YHIBEPCAJIbHMI METOZ, IOPUIAYHO]
TEXHIKY, 1[0 BAKOPUCTOBYETHCS Y BUHSITKOBUX BUIAJIKAX, K Ha CTaZil IpaBOTBOPYOCTI, TaK i Ha CTafil
IIPaBO3aCTOCYBaHHS, 10 MOJISITA€ Y BUBHAHHI iCHYI0OUMM O4Y€BUJIHO HeiCHYyI04Yoro (pakTy, abo HaBIaKU, HEICHYIOUUM
icHyr04O0rO, i CIIY>KUTb 3aCOO0M BTiJIEHHSI OCHOBOITIOJIOKHUX IIPMHLNMIIIB IIPaBa. Y CBOIO YEPTY, IPE3yMIILIiI0
BM3HAYEHO SIK [IPABUJIO NIOBEMiHKY, CIIPSIMOBAHE HA CTAaHIAPTU3Aallil0 BUKOPHUCTAHHS LIbOTO iIHCTPYMEHTY
3alliKaBJIEHMMHU CTOPOHAMM I1PY BCTAHOBJIEHH] (PAaKTy a60 OCMOPIOBAHOTO (PAKTY B XOJIi IPABO3aCTOCYBAHHSL.
3arasibHa JIoTiYyHa CTPYKTYypa IPaBOBUX HOPM CKJIAJIA€ThCS 3 YMOBHU (200 «riroTesa»), criocody xii (abo
«IUCMO3ULis») Ta HACHIOKIB (200 «CcaHKLisi»). TaKy K CTPYKTYpy Mae mpe3yminuis. 17 npesymiLii € cripaBeanBum
“KJlaCYHUN" ONMC CTPYKTYPU: «TiloTe3a» BiTHOCUTHCS 1O YMOB ab0 0O6CTaBHH, [0 SIKHX 3aCTOCOBYETHCS IPABUJIO;
«JIACTIO3ULIis1» BCTAHOBJIIOE II€BHI MOJIEJII [TIOBEIHKY, B IIEPLIY YEPIY BKIIOYAIOTh «MOXKE», K[IOBUHEH» i «HE
IIOBMHEH»;  «CAHKIisl» 03HAYaAIOTh IPABOBI HACJIIIKMY, SIKi HACTAIOTh, KOJIM I0OBEMiHKA Bif[I0Biae abo NOpylIye TaKy
HOpPMY. BusHaueHO KpuTepii BUBHaYEHHS IPUPOLY NIPABOBUX MPE3YMIILIN: 1) Ipe3yMILii BCTAHOBJIIOIOTh HEBiOMIi
abo ocrniopioBaHi (paKTH, HaJATh IPABO3aCTOCOBIIIO0 3PYYHUI CIIOCIO iX BUBHAYEHHS; 2) IPU LIbOMY MTPe3yMIILii €
HEIPSIMUM BCTAaHOBJIEHHSM (PaKTiB, 3aCHOBAaHMM Ha YMOBUBOZAX; IIPSIME BCTAHOBJIEHHS HEBIOMUX (aKTIB, SIKUM
TaKOXX MOK€ KOPUCTYBATHCS [IPABO3aCTOCOBELb, HE BiTHOCUTLCS 10 CPePU NPEe3yMIILii; 3) Ipe3yMILii
MTPABOBUMU MTPAaBUJIAMU BCTAaHOBJIEHHS (DAKTIB, O BifIpi3HSIE iX Bif iHIINX CITIOCOGIB Mi3HABAIBHOI MiSTIBHOCTI.
3anpornoHoBaHO KpUTepii 17151 IPOBEAEHHS PO3MEXXYBaHHS MK I0pUAUYHOI0 QiKlli€lo i IpaBOBOI IPe3yMIIL€lo, a
came: 3a criocob6oM GOpMyBaHHS, 3a BiJHOIIEHHSM [10 1i3HABAJIbHOTO NIPOLECY, 32 KPUTEPieM iCTUHHOCTI, 32

cdeporo fiii, 3a JTOTiYHOIO IPUPOL0IO0, 32 MOKIIMBICTIO CIIPOCTYBAHHS.

2. The dissertation is devoted to a complex theoretical and practical legal study of legal fiction and legal
presumption, their comparative characteristics as special methods of legal technique, establishing the relationship
and ways of interaction in the law enforcement process. The general conclusion of the study is that the reasonable
use of legal presumption and legal fiction as methods of legal technique allows to ensure the necessary degree of
stability and orderliness of social relations, to prevent violations of human rights and freedoms. The initial thesis of
the study was to substantiate that the law is a rather complex matter that has its subtleties that require a
professional approach, where, however, legal acts are addressed not only to professionals but also to ordinary
citizens, so it is necessary to strive to ensure that they were, if possible, clear to all to whom they were addressed.



The definitions used by the legislator must be specific and explained in detail so that there are no errors in their
application. At the same time, the requirement of accuracy of the normative-legal act is not the only content of
linguistic means, which includes the issues of division of concepts into definite and indefinite, evaluative and non-
evaluative, etc. The means of structure are the tools that ensure the internal consistency of the content of the legal
norm. It is the means of structure, acting as constituent elements of lawmaking, embody the characteristic
features of the creation of a legal act designed to adequately and most fully reflect in its content public relations
that require legal regulation. They contribute to the achievement of a perfect correspondence between the social
reality that is reflected and regulated. The means of structure of law-making include, in particular, legal fictions
and legal presumptions. The periodicity in the history of the origin and development of views on legal fiction and
legal presumption is characterized by highlighting both the periods of their adoption and active use in law (Roman
law, late XIX century) and periods that deny the possibility of using fictitious and such that based on the assumed
categories (mid-nineteenth century, Soviet period). At the present stage of development of law there is an
increasing attention of legal science to these atypical legal categories, as well as the increasingly active use of legal
fiction and legal presumption in the process of law enforcement. The statement that the precondition for the
emergence of fiction is a state of uncertainty in legal regulation is substantiated. In order to overcome this
uncertainty, fiction influences legal regulation in three forms: 1) normative recognition of an existing fact that does
not take place in reality, or normative denial of a fact that takes place in reality; 2) normative equation in the
meaning of facts or concepts that in reality have different meanings; 3) normative recognition of facts or
circumstances that occurred before their actual occurrence or occurrence, as well as normative recognition of
existing facts or circumstances that occurred later than the moment of their actual occurrence or occurrence.
Thus the obligatory condition of application of fiction is its obviousness. The concept of legal fiction has been
developed, which is proposed to mean a universal method of legal technique used in exceptional cases, both at the
stage of lawmaking and at the stage of law enforcement, which consists in recognizing the existing obviously non-
existent fact, or vice versa, non-existent fundamental principles of law. In turn, the presumption is defined as a
rule of conduct aimed at standardizing the use of this tool by stakeholders in establishing a fact or disputed fact in
the course of law enforcement. The general logical structure of legal norms consists of a condition (or
"hypothesis"), mode of action (or "disposition") and consequences (or "sanction"). The presumption has the same
structure. For the presumption, the "classical" description of the structure is valid: "hypothesis" refers to the
conditions or circumstances to which the rule applies; "Disposition" establishes certain patterns of behavior,
primarily include "can", "should" and "should not"; and "sanction" means the legal consequences that occur when
the conduct complies with or violates such a rule. The criteria for determining the nature of legal presumptions
are defined: 1) presumptions establish unknown or disputed facts, provide the law enforcer with a convenient way
to determine them; 2) the presumption is an indirect establishment of facts based on inferences; direct
establishment of unknown facts, which can also be used by the law enforcer, does not fall within the scope of
presumptions; 3) presumptions are legal rules for establishing the facts, which distinguishes them from other
methods of cognitive activity.
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