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V. BimomocTi npo gucepraniio
Moga guceprariii:
Koau TeMaTHYHHX PyOPHK: 10.87

Tema guceprauii:
1. Mi>xxHapopHi 3acaziy MpaBOBOTO PeryJIl0BaHHS [isSJIbHOCTI i3 3a1106iraHHsI HEeHaIe>KHOMY [TOBOIKEHHIO 3 0CO0aMu,

1Mo36aBJIeHNUMU CBOGOIU

2. International principles of legal regulation of activities on the prevention of ill-treatment of persons deprived of
their liberty

Pedepar:

1. Incepranifina po60Ta € KOMIIJIEKCHUM HayKOBUM JOCJIiI)KEHHSIM Mi>KHAPOIHUX 3aca], [IPaBOBOrO PeryJloBaHHS
Iisi7IbHOCTI i3 3an006iraHHsl HEHaesKHOMY IIOBOJIKEHHIO 3 0cobamMu, 10306aBJIeHUMU CBOOOAU. Y NOCTiIKeHHi
PO3KPUTO I0PUIUYHUI 3MICT IOHATb — HEHAJIEXXHE MTOBOIKEHHS, KaTyBaHHS, HEJIIOJCbKe NTOBOIKEHHS 260
[IOKapaHH$, [IOBOIKEHHs a0 TIOKapaHHS, 110 IPUHUXKYE JIIOLChKY TifHICTb. [JOCTiI)KeHO reHe3y BUHUKHEHHS
BUIIEBKA3aHMX [TOHATh Y€pe3 NIPU3MY PillleHb €BPOIENCHKUX CYIOBUX OPraHiB — €BPOIENCHKOTO Cyy 3 IIPaB
JII0OUHY Ta €BpONENChKOi KOMIcii 3 TpaB 10AuHNA. ABTOPOM HaBefeHi KisibKa pisHOBUAIB Kiaacudikaliiii 3060B’13aHb
Ilep>KaBy 3riJHO 3 JOTOBOPOM IIPO IIPaBa JIOAWHY, SKi € [IOMKUPEHNMU Y CYYaCHIN JOKTPUHI Mi’XKHapOJHOIO IIpaBa.

Haii6inpi B)XMBaHUMU € IUXOTOMIYHUM 107/ TAaKKX 3000B’93aHb HA HETaTHBHI (YTPUMYBaTHUCh Bif, 1il) Ta



MO3UTUBHI (#iITH) IpaBa Ta TPUXOTOMIYHMI NOM1M TAKUX 3000B's13aHb 1 3a71€XKHOCTI Bif PYyHKIiH Jep>kaBy Ha
3000B's1I3aHHSI [10BaXKaTH IpaBa, 3000B13aHHS 3aXUIATH Ta 3000B'13aHHS JepykKaBu 3abe3levyBary [pasa JIoauHu. Y
IYiCepTalifHOMY NOCJIiIKeHHI MiATPUMY€ETbCSI AMXOTOMIYHUI T10J1i71 3060B's13aHb Jep>KaBy 1010 3aM100iraHHs
HEHAJIEXXHOMY MTOBOJIKEHHIO. Y Mpalli TOCIiIKy€eTbCs IPUPOLA M'SIKOTO NIPABa, SIKE PETYJIIO€E IisiJIbHICTD i3
3an06iraHHs HEeHAJIE)KHOMY [TOBO/IPKEHHIO, 37[iICHIOETbCS aHAIi3 Pi3HUX ITiTXOMAiB IO PO3YMiHHS M'SIKOTO ITpaBa.
[IponionyeThcs Biaxin, Bif TpaAULiMHOTO CIPUNHATTS MDKHAPOAHOTIO IIPaBa Ik CUCTEMHU HOPM
3arajibHOO0OB'SI3KOBOT0 XapaKTepy, CTBOPEHUX Cy0'€KTaMU MIXKHAPOJIHOIO IIPaBa, 3 YpaxyBaHHSIM IIOCTMOEPHUX
TeHJEHLi o0 TpaHcdopMallii HallioHaJIbHUX TPABOBUX CUCTEM. Y JUCEPTALIMHOMY [OCiI)K€HHI pO3KPUTO
CYTHICTb YHiBEpPCAJIbHOTO MEXaHi3My 3aI100iraHHs HeHaJIeXXHOMY ITI0BOIKEHHIO Yepes IIPU3MYy IisiIbHOCTI OpraHiB
OOH - Pagu OOH 3 npas sopuHy, YrpasiiHHS BepxoBHOro Komicapa 3 mpas JIIo4yH1, Mib>KHApOJHOTO
KpUMiHaIbHOrO cyny, KomiTeTy npoTu KatyBaHb. Po3risHyTo AisnbHicTh [Tinkomitety OOH i3 3ano6iranHs
KaTyBaHHSIM Ta POJIb HAlLliOHAJIbHUAX IPEBEHTUBHUX MeXaHi3MiB B cuctemi QakyIbTaTUBHOTO IPOTOKOJY 1O
Koungenuii OOH npotu KatyBaHb. OKpeMy yBary IpUIiIeHO perioHaJIbHOMY (€BPOIEICbKOMY) MEXaHi3My
3ano06iraHHs HEHaJIEXKHOMY [TOBO/KEHHIO. 3/1ifICHEHO [IOCIiI>KEHHS! BIUIUBY JIIOJMHOLEHTPUCTCBKOI ITPaBoi
imeonorii Ha MoziepHi3aliio HallioHAJIPHOTO 3aKOHOIABCTBA y cdepi 3anobiraHHs HeHaJIeXHOMY ITOBOIKEHHIO. Y
Iycepralii JOCiIKyeThbCsl BIUIUB aKTiB M'SIKOT'O IIpaBa OpraHiB Ha 3aKOHOJABCTBO YKpaiHu. BuzHauaoTecs
IIepCIIeKTUBY PO3BUTKY M'SIKOTO ITpaBa y JocCiiKyBaHiil cepi. [IpoananizoBano crartio 127 KpuminanbHoro
KoJieKcy Ykpainu Ha BignosigHicTe npaktuni €CI1JI, KonBeHLii NpOTH KaTyBaHb, aKTaM M’SIKOT0 [IpaBa KBasiCygoBUX
iHcTuTyuii, a came akram OOH Tta Pagy €Bponu, B KOTPUX MICTUTLCS PO3MEKYBaHHS [TOHATh HEHAJIEKHOTO
MTOBOJKEHHS, HEJIIOACHKOTO [MOBOJIKEHHS Ta [IOKaPaHHS, [IOBOJIKEHHS YU [TIOKaPaHHs, 0 IPUHWKYE TigHICTh
JIIOJJMHY, TIOHSTTS KaTyBaHHs TOLIO. ABTOP BKasye Ha HEZIO0JiKY 3a3HAYE€HO] CTATTi, 30KpeMa BiJICyTHICTb 3
00’€eKTUBHOI CTOPOHU BKa3iBKU Ha 0€3Mis/IbHICTb, 4 TAKOXK HE 3a3HA4Y€HHSI CIIeLiaJIbHOrO Cy6'€KTa BAMHEHHS
3JI04MHY — CIIY>K00BOi 0co61. [IpornonyeTbCs onoBHEeHHs cTaTTi 127 KpuminanbHOro Kogekcy YKpainu
CIIelliaJIbHOI0 HOPMOIO, 1110 BCTAHOBJIIOE BiJl[IOBiA/IbHICTh CIY>XO0BUX OCi0 32 CKOEHHS KaTyBaHHSI, & TAKOX
IIOCHUJIIOE BiZNOBiAIbHICTb 32 BYMHEHHSI KaTyBaHHs. KJII04OBi CJ10Ba: HEHAJIEXKHE TIOBOJKEHHS, 3al100iraHHs
KaTyBaHHIO, KaTyBaHHSI, [TpaBa JIIOJUHH, JIOJAUHOLEHTPU3M, IO3UTUBHI 3000B’sI3aHHS Iep>KaBy, M'sIKe IIPaBo,
yHiBe€pCajibHa CUCTEMA 3aXUCTY IIPaB JIIOOWUHY, PEriOHATIbHA CUCTEMA 3aXUCTY IIPAB JIIOAVHY, HAlliOHAJIbHUNI

[IPEBEHTUBHUI MEXaHi3M.

2. The Dissertation is a comprehensive research study of the international principles of legal regulation of activities
on the prevention of ill-treatment treatment of persons deprived of their liberty. The research reveals the legal
content of the concepts of ill-treatment, torture, inhuman treatment or punishment, treatment or punishment
that degrades human dignity. The origin of the above-mentioned concepts was studied from the perspective of the
decisions of European judicial authorities - the European Court of Human Rights and the European Commission of
Human Rights. The author gives several types of classifications of the State's obligations under the human rights
treaty, which are common in the contemporary doctrine of international law. The most used are the dichotomous
division of such obligations into negative (to refrain from actions) and positive (to act) rights and the trichotomous
division of such obligations and dependence on the functions of the State into obligations to respect rights,
obligations to protect and obligations of the State to fulfill human rights. The dissertation research supports a
dichotomous division of the State’s obligations to prevent ill-treatment. The research examines the nature of soft
law, which regulates activities on the prevention of ill-treatment, analyzes different approaches to understanding
soft law. It is proposed to depart from the conventional perception of international law as a system of the rules of
generally binding nature created by the international entities, with consideration to postmodern trends in the
transformation of the national legal systems. The dissertation research reveals the nature of the universal
mechanism for the prevention of ill-treatment through the lens of the activities of UN bodies - the UN Human
Rights Council, the Office of the High Commissioner for Human Rights, the International Criminal Court, the
Committee against Torture. The activities of the UN Subcommittee on the Prevention of Torture and the
importance of the national preventive mechanisms in the system of the Optional Protocol to the UN Convention
Against Torture were studied. Special attention was given to the regional (European) mechanism for the



prevention of ill-treatment. The influence of human-centered right-wing ideology on the modernization of
national legislation in the field of prevention of ill- treatment was studied. The dissertation examines the influence
of soft law acts of bodies on the legislation of Ukraine. Prospects for the development of soft law in the researched
area were defined. Article 127 of the Criminal Code of Ukraine was analyzed for compliance with the practice of the
ECHR, the Convention against Torture, acts of soft law of quasi-judicial institutions, namely acts of the UN and the
Council of Europe, which feature a distinction between the concepts of ill-treatment, inhuman treatment and
punishment, treatment or punishment that degrades human dignity, the concept of torture, etc. The author refers
to a number of weaknesses of the mentioned article, in particular, the weaknesses of the objective aspect - a lack
of inaction, as well as the failure to specify the special subject of the crime, namely - an official. It is proposed to
supplement Article 127 of the Criminal Code of Ukraine with a special rule that establishes the responsibility of
officials for committing torture and increases responsibility for committing torture.
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