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Pedepar:

1. Incepraliito NpUCBSYEHO NPo6IIeMi IPUUYNHHOTO 3B'I3KY B AEIIKTHOMY IpaBi. MeTa po60TH — po3p0o0Ka KOHLEMIL

IIPUYMHHOTO 3B'SI13KYy, 3aCHOBAHOI HA METOI0JIOTIYHOMY (PYHIAMEHTI IPaBOBOrO peasi3My (IparMaTusmy) 3

ypaxyBaHHSM IIOCTMOJI€PHOI eNlicTeMoJIorii Ta 0OMEXXeHOCTI IIi3HaHHS B paMKax CyZ0BOro mnpotecy. Y po6oTi

IIpOAEMOHCTPOBAHO, IO BUMOTa HpI/I‘-II/IHHO—HaC]IiILKOBOI‘O 3B7513Ky 3YMOBJIE€HA ILiJIHMI/I ILeJIiKTHOI‘O IpaBa. 3 OIOHOTO

00Ky, BOHa BUKJIMKaHa TUM, 1O JIeJIiKTHE MTPaBo € iHTUTYLi0Hai3alli€l0 KOPEKTHUBHOI CIIPaBeJIMBOCTI, MeTa SIKOi —

BiHOBUTY Status quo, NOPYIIEHNI NPOTUIIPABHOIO B3AEMOJIEI0 MIXK IBOMa CTOPOHaMU. Ha iboMy piBHI BuUMora

IIPUYMHHOTO 3B'SI3KY € JIAHKOIO, 1110 CII0JIyYya€ BUHHE JisIHHS i LIKOAY B €JUHUI JeJliKTHUIN IHIUAEHT i OGIPYHTOBYE

aJlpeCcHICTb 3aX0[IiB [IEJIKTHOI BilIOBiAA/BbHOCTI. 3 iHIIOro 60Ky, BUMOTa IPUYMHHOTO 3B’I3Ky IPOJAUKTOBaHA METOIO

MiHiMi3alii BTpaT cycnisibHOro fo6po6yTy Yepes JOCIATHEHHS ONITUMAIbHOTO 6alaHCy MK BapTiCTIO MIKOAMU i

BUTpaTaMu Ha 3arnobiranns mkopi. JoseneHo, mo KoHdirypauis Gopmyn IelikTy Mae 3ajle>kaTy Bif nigcraBu



atpubyuii wKogy. JKio nifcTaBoio aTpudyLii (BigmoBiganbHOCTI) € BUHA, TO (OPMYJIa BKJIIOYA€E: BUHHE JisHHS,
IIKOJY i MPUYMHHUH 3B'SI30K MK IIepIIUM Ta APYTUM. SIKII0 MificTaBoio aTpubylLii € 0cob6I1MBO Hebe3neyHui
XapakTep LisiyIbHOCT, TO GOpMyJia Ma€ BKIIIOYATU: HEOE3IIEUHY AislIbHICTb, LIKOAY i IPUYMHHUM 3B'130K MiXK
IepHIMM Ta APYTUM. SIKIIO HificTaBoo aTpUbyLii € CyOCTUTYTHUBHA BiAIOBiNAIbHICTD (BifIOBiAaNIbHICTD 32 YyXKi Hil y
BY3bKOMY CMUCJIi), TO pOPMYyJia Ma€ BKIIOYATH: (2) 0OCOOIMBUI XapaKTep IIPaBOBIIHOCUH MiX BifjltoBizayeM i
0c006010, 3a SIKy BiH BiAInosinae, (6) BUHHE [iSIHHS 0Cco0Y, 3a SIKY BiZITIOBiflay Hece BiANOBigaIbHICTb, (B) mKOAY i (T)
IIPUYMHHUIH 3B'SI30K MiX (a) i (6) Ta MiX (6) i (B). 3anIpOIOHOBAHO 6AYE€HHS, 3TiJHO 3 SKUM JOCJiI)KEHHS CyJIOM
IOPUAMYHO 3HAYMMOTI'0 IIPUYMHHOTO 3B'I3KY IJ1s1 Liijieil BUPIilIeHHs 1e/iKTHOTO TI030BY BKJIIOYAE [BA ACHEKTHU:
daxTosorivHui i HopmaTuBHUNA. PaKTOJNIOTIYHUN acleKT rependayae BUCJIOBIEHHS OIIMCOBOTO (€ CKPUIITUBHOTO)
CyIKEHHS PO Te, UM HaJeXXUTb JisHHA BifilloBifaya 0 00’€KTUBHO BiJCTEXYBaHOI IPUYMHHO-HACJIiIKOBOI
IIOCJIiIOBHOCTI, 110 3aBEPLIMJIACS 3aBJAHHAM LIKOAX NOTEpIiioMy. HOpMaTUBHUI aclleKT nependadyae HOpMaTUBHY
OLIiHKY 3B’13Ky MK IIOBEZiHKOIO Bif[IOBifaya i KO0 Ha IIPEIMET TOTO, YU € TaKUH 3B'I30K JOCTATHbO MiLIHUM,
1100 BUIIPaBJATH IOKJIAlaHHS BifiIOBiAAJIbHOCTI 32 3aBJlaHy KOy Ha BifnoBigaya. OGIpyHTOBAHO, 1110 B paMKax
(haKTOJIOriYHOrO acCIeKTy BiIIPAaBHOIO TOUYKOIO € TECT «SIKOM He», BiJOMUI B KOHTMHEHTAJIbHIN Tpanulii sk conditio
sine qua non. Lle# TecT gae BajinHi pe3yJbTaTy y IEPEBAXKHIN 6i1bmocTi cripaB. OHAK OCKIJIBKY TECT OCTYJIIOE
[IPUYMHHICTD Yepe3 [OHATTS HeoOXiHOI yMOBHY, BiH Jlae XMOHO 3allepeYHUi pe3yibTaT y BUMIaiKaxX HaAJIUIIKOBO]
IIPUYMHHOCTI i [y6Jt0BaHHS WKOAU. Y IMX BUNAIKaX 3aCTOCYBaHHIO nigjsirae TecT NESS (HeoOxinHUi esemMeHT
IOCTAaTHbOTO HAOOPY), 3TifHO 3 SKUM IIE€BHUM YMHHVK BU3HAETHCS MIPUYMHOIO MIKOIH, SKIIO L€ YUHHUK €
HEOOXiIHNM eJIeMEeHTOM MHOXXWHU YMHHUKIB, Y CYKYITHOCTi CBOill JOCTaTHbOI [1J11 HACTAHHS WKOAU. TeCT «sIKou
He» € OKpeMUM IPOsiIBOM TecTy NESS. ApryMeHTyeThCs, 1[0 HOPMATUBHUI aCIIeKT AOCIiIPKeHHS IPUYNHHOCTI Mae
PO3II0YMHATUCS i3 KPUTEPIIO [Ie/iKTU3YI040ro PU3UKY: BiATIOBINAJIbHICTh 0COOU 3a HACJiKNA CBOEI IPOTUIIPABHOI
MOBEMIiHKY Mae OyTH 0OMeXXeHa JIMIIE Ti€l0 LIKOJ 010, PU3MK 3aBJaHHS SIKOi 3pOOUB 1110 TOBEIiHKY IIPOTUIIPABHOIO.
BigTak apryMeHTYy€eTbhCS, 110 HOPMAaTUBHUM aCIEKT AOCIIiIKEHHS IPUYMHHOCTI € aHAJIITUYHUM JIOKYCOM, Y PaMKax
SIKOTO Bifi0yBaeTbCsl (iHaNbHA OLiHKa €EKOHOMIYHUX e(EeKTiB AEeIKTHOI BiNOBifaabHOCTI, IIOMIYK TOTO, XTO Mir
3ano6irTy WKo/i 3 HAUMEHIIMMY BUTPAaTaMU, a TAKOXX BUPIIIEHHS KOJIi3iil MiX IBOMa Cy0’€KTUBHMMU ITpaBaMu. B
0CO0JIMBO CKJIA[IHUX CIIPAaBax MAlOTh BPAaXOBYBATUCS TAaKOX i iHII MipKyBaHHS [TPaBOBOI MOJITUKU. BoHU
CIIMPAIOThCS Ha YSBJIEHHS IIPO Te, SKUX I7100a7IbHUX COlliaIbHO-€KOHOMIYHUX Pe3yJIbTaTiB Ma€ 0CAraTH Mpaso, i
SIKUM YMHOM BUPIillIEeHHS] KOHKPETHOI IeiKTHOI CIIPaBy CIIPUSITUME ab0 MePEIKOoIKaTUMe JOCATHEHHIO TaKUX
pe3ysbTaTiB. [Ipy nboMy 3HAaYEHHS BillaleHOCTi IPUYMHHOTO 3B'I3KY (IIyKaHe 3HaYeHHs X, IPU IKOMY 0co6a
BiATIOBiza€ 3a MIKiNJIMBUN HACILOK Bn, Ko n < X) € QyHKIIi€I0 BUHU: 110 TSDKYE CKOEHE 3710, TO LIMPIIE KOJIO
HACJIiKIB OXOIJIIOETHCS Jialla30HOM Jii 1eJ1iKTHOrO 060B'SI3Ky BiJIIKOAYBaHHS. JloBeieHO, 10 caM I10 cobi ToM
(aKT, 1o NPOMDKHOIO JIAHKOIO Yy IPUYMHHOMY JIAHII03i MK JiSIHHSIM BiAiIIOBifaya i KOO0 IIOTEPIIIJIOTO € BOJIbOBE
IisSTHHS JIIOOVHY (CaMOTr0 IMOTEPIIiJIOT0 YU TPEThOi 0cobM), 1ie He O3HAYAE, 0 MPUYMHHMI JIAHIIOT 06pUBAETHC i
BiiTIOBif a4 NepecTae 6yTH BiANOBigaIbHUM 32 KoY. [IuTaHHS PO O6GPUBAHHS JIaHIIOra Yepe3 HOBe AisiHHS, 110
BTPYTHUJIOCS, MiJISITa€ OLIiHIIi B KO)KHOMY OKPEMOMY BUIAJIKy Ha OCHOBI yCix 3HAaUMMUX OOCTaBUH CIIPaBU. 30KpeMa,
Ha/Ial04YM OLiHKY Bil1aJIeHOCTi IPUYMHHOTO 3B’13Ky MiX IisiMu (6€37isIIbHICTIO) OIlepaTopa OHJIAMH NIaTGOopMU i
IIKOJ010, SIKY 3aIl0fIisB KOPUCTYBay Li€i raTrpopmu, HaJIesKUTh YPaxoByBaTH HAaCAMIIepes, CTYIIiHb KOHTPOJIIO B

PyKax oneparopa IaaT(gopMu.

2. This dissertation is devoted to the concept of causation in tort law. The objective of the study is to develop a
concept of causation based on the methodological foundation of legal realism (pragmatism), while taking into
account postmodern epistemology and the limitations of cognition in court proceedings. The research
demonstrates that the requirement of a causal nexus is determined by the objectives of tort law. On the one hand,
it is necessitated by the fact that tort law is an institutionalization of corrective justice, which aims to restore the
status quo disturbed by unlawful interaction between two parties. At this level, the causation requirement is
intended to be the link that ties fault and harm into a single tort incident and justifies the targeting of tort liability
measures. On the other hand, the causation requirement is dictated by the goal of minimizing the loss of public
welfare through achieving an optimal balance between the cost of damage and the cost of preventing damage. It is
shown that the configuration of the tort elements formula should depend on the grounds of attribution of damage.



Where fault is the ground for attribution (liability), the formula should include: culpable act, damage and causal link
between the former and the latter. Where attribution is based on abnormally dangerous activity, the formula
should include: dangerous activity, damage and causal link between the former and the latter. Where the basis for
attribution is vicarious liability (liability for the actions of others in the narrow sense), the formula should include:
(a) special legal relations between the defendant and the person for whom he is responsible, (b) culpable act of the
person for whom the defendant is responsible, (c) damage, and (d) the causal link between (a) and (b) and between
(b) and (c). It is argued that the court's inquiry into the legally relevant causation for the purposes of deciding a tort
claim comprises two aspects: factual and normative. The factual aspect involves making a descriptive observation
as to whether the defendant's act belongs to an objectively traceable causal sequence which resulted in harm to
the victim. The normative aspect involves a normative assessment of the connection between the defendant's
behavior and the damage in order to assess whether such a connection is significant enough to justify imposing
liability for the damage caused by the defendant. The study substantiates that within the factual aspect, the
starting point is the “but for” test, known as conditio sine qua non in the Continental tradition. This test yields valid
results in the vast majority of cases. However, since the test postulates causation through the concept of a
necessary condition, it produces a falsely negative result in cases of overdetermined causation and duplication of
harm. In these cases, the NESS test (necessary element of a sufficient set) should be applied, according to which a
certain factor is considered to be the cause of damage if this factor is a necessary element of a set of factors in
aggregate sufficient to result in damage. The “but for” test is an instance of the NESS test. It is argued that the
normative aspect of causation inquiry should begin with the criterion of “delictualizing” risk: person's liability for
the consequences of his/her unlawful behaviour should be limited only to the harm the risk of which made such
behaviour wrongful in the first place. Thus, the argument is made that the normative aspect of causation inquiry is
the analytical locus within which the final assessment of the economic effects of tort liability is carried out, as well
as the determination of the one who could have prevented the damage at the lowest cost, and the adjustment of
collisions between two individual rights. In especially contentious cases, other legal policy considerations must
also be taken into account. The latter are based on the idea of what global socio-economic results the law should
achieve and how the resolution of a particular tort case will facilitate or impede the achievement of such results.
Additionally, the value of remoteness of causation is a function of culpability: the more serious the wrong
committed, the broader the range of consequences covered by the tort law duty of compensation. It is shown that
the mere fact that the intermediate link in the causal chain between the defendant's act and the victim's harm is a
volitional act of a person (the victim or a third party) does not mean that the causal chain is broken, and the
defendant ceases to be liable for the harm.
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ciMeNHMX NIpaB y Cy4YaCHUX YMOBax B YKpaiHi : MaTepiasn HayKOBO-IIPAaKTUYHOI KOH(EPEHLLii, IPUCBAYEHOI
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