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2. Obligations inextricably linked with debtor’s or creditor’s person under the civil law of Ukraine.

Pedepar:

1. B po60Ti BU3Haua€eTHCS IPABOBA NIPMPOJIA 3000B's13aHb, HEPO3PUBHO IOB’I3aHUX 3 0CO6010 OOPKHUKA Ta,/ab0
KpeOuTOpa, BCTAHOBJIIOIOTLCS AETEPMIHAHTU TAKOTO 3B'S3Ky, @ TAKOXK BUSBJISIIOTbCS IUHAMIYHI i CTPYKTYPHI
0CO6JIMBOCTI TaKUX 3000B's13aHb Y 11iJIOMY, @ TAKOXK Y KOHTEKCTi OKpeMUX ix pisHOBUIiB. OKpeMa yBara IpucBsiueHa
PO3IJISy €BOJIOLII HODMAaTUBHO-TIPABOBUX i JOKTPUHAJIBHUX IIAXOMiB 40 BU3HAYEHHS [IPABOBOI IPUPOY i BULIB
3000B's13aHb, HEPO3PVBHO TOB'SI3aHUX 3 0CO00I0 GOP>KHMKA Ta /2060 KPeguTopa, a TAKOXK aHai3y OKpeMHUX
PiBHOBUJIB TaKUX IPABOBiAHOCHH. Bu3HayeHo AeTepMiHATHBHI 3B'S13KM MiX eJleMeHTaMU BiTHOCHOTO I[UBiJIbHOTO
[IPaBOBiIHOLIEHHS], 110 BU3HAYAIOTh IOPUANYHY KOHCTPYKLIIO «3000B'SI3aHHS, HEPO3PUBHO IOB'SI3aHE 3 0COO0I0
6op>kHMKA 260 KpeauTopay. OGrPpyHTOBAHO, 1IJ0 HUMU BUCTYIIA€ HEPO3PYBHA MOB'SI3aHICTh OOPXKHUKA 3 06'€KTOM

IIPaBOBiHOIIEHHS a60 MOKJIaleHUMH Ha HbOI'O Cy0'€KTMBHMMU LIMBIJIbBHUMU OOO0B'SI3KaMH, 8 TaKO>XX HEPO3pUBHA



IIOB'3aHICTb KPEAUTOPA 3 06'€KTOM IIPABOBIAHOIMIEHHS 260 HAJIEXKHUMU IOMY CY0'€KTUBHUMU LIUBIIbBHUMUI
[IpaBaMu BiATIOBiTHO. [JoBeeHo, [0 HEPO3PUBHUIA 3B's130K 3000B's13aHHS 3 0COO0I0 HOP>KHUKA BU3HAYAETHCS
TaKUMU YMHHUKaMU: 1) iIHOMBinyasbpHi SKOCTi 60p>KHUKA (OCBiTa, LOCBIT, 31i0HOCTI, HABUYKY, BMiHHS TOLIO), 110
BM3HAYAIOTh YHIKaJIbHUI XapakTep 00'eKTa 3000B's13aHHS y POpMi pOOBIT 4u NocIyr; 2) BUBHAUEHI aKTOM LIUBLILHOTO
3aKOHOZABCTBA YKpaiHM ab0 3aKpilljieHi y 0JI0KEHHSX aKTy CaMOPETyJII0BAaHHS LIUBLIBHUX BiIHOCHH O4iKyBaHHS
KpeauTopa y BUKOHaHHI 3000B's13aHHS BUKJIIOYHO OOPXKHUKOM,; 3) iHIUBiAyaIbHUMU SIKOCTSIMU OOP>KHUKA (OCBITa,
IOCBiZl, 31iOHOCTi, HABUYKH, BMiHHSI TOILO), 110 BU3HAYAIOTh YHIKaJIbHUI CIIOCI0 BUKOHAHHS 3000B'SI13aHHS, SIKUI
BUCTYIUB JI€TEPMIHAHTOIO BCTYIly KpEAUTOPA y 3000B'13aHHSI 3 KOHKPETHUM OOPKHUKOM; 4) MOKJIaIeHHS Ha
OOp>KHMKA CY0'€eKTMBHOTO LIMBIJILHOTO OOOB'SI3Ky, BUKOHAHHS SIKOTO Tependayae 3ifiCHEeHHs] HUM MOBeiHKY Y
HaMKpallux iHTepecax KpeJuTopa 3a HasiBHOCTI BU60OPY B 0O6paHHi BapiaHTiB Takoi NOBEIiHKY (AUCKPEeLifHi
IIPaBOMO>KHOCTI). OBIPYHTOBAHO, 110 HEPO3PMBHUI 3B'S130K 3000B's13aHHS 3 0CO00I0 KPEIUTOPA BU3HAYAETHCS
TaKUMU YMHHUKaMU: 1) HeBinmibHUM 3B'I3KOM 6J1ara, 1o BUCTYyIIae 06'€eKTOM 3000B's13aHHS, 3 0CO60I0 KpeAuTopa
(Hampukiaz, 3MOPOB's, CTaH SKOTO MifjIsirae BiHOBJIEHHIO); 2) BIACTUBOCTSIMU 00'eKTa 3000B's13aHHS, 1110
00YMOBJIIOIOTh 33JJ0BOJIEHHSI IEPEBAXKHO iHIMBIAyanbHUX IOTPe6 Ta iHTEpeciB KpeguTopa (HallpyukiIal, peyi, 1o
BUTOTOBJISIIOTHCSI HA 3aMOBJIEHHST); 3) XapaKTepOM OOCTaBUH, 32 SIKMX Ha 0COOY MOKJIAJIA€ThCs Cy0 €KTUBHUI
LIMBIZIbHUI OBGOB'SI30K, 10 XapaKTePU3yIOThCS MMiKJIyBaHHIM Takoi 0coby ab0 3aKOHOZABLS IIPO KPEeLUTOPa y CUILY
HasIBHOCTI Y HbOT'O NI€BHUX iHJIMBiyaJIbHUX 0OCTaBUH (CTaX poOOTH, lepebyBaHHs y U001, HAPOIPKEHHS AUTUHH,
HeIpale3aTHICTb TOWO). Bu3HaueHo 06CcTaBUHY, 1O NO3BOJISIIOTH iIeHTU(IKyBaTU HEPO3PUBHU 3B'SI30K
3000B's1I3aHHS 3 0CO00I0 KPEUTOPA 33 KPUTEPIEM «ITIKITyBaHHS» PO HHOTO OOPIKHMKA 2060 3aKOHOAABIIS.
BcraHOBJIEHO, 110 TAKUMHU 0OCTaBUHAMMU, 30KpeMa BUCTYIAIOTh: 1) 106POBiIbHUI BCTYII 0COOU Y 3000B'I3aHHS B
SIKOCTi OOP>)KHMKA Ha €KOHOMIYHO HEBUTIIHUX AJ1s1 cebe ymoBax (6e30M1aTHO abo 3a MJaTy 3HaYHO HUXKYE
PUHKOBOI); 2) nepe6yBaHHs TAKOI 0COO0I0 3 KPEJUTOPOM y CIMENHUX, IPYKHIX, JOOPOCYCIACHKUX YU B iHIINUX
0COOMCTHX YU OTOBIPHUX BiHOCHHAX. Y IHCepTallii OTprMasio pO3BUTOK HAYKOBE PO3YMIHHS OCOOUCTOI TOTpeou
KPeAUTOPa, K YMHHUKA, 1J0 BU3HAYa€ HEPO3PUBHUM 3B's130K 3000B's13aHHSI 3 10r0 0CO00I0 y BUIAIKY HaJliIEeHHS
006'eKTa TaKoro 3000B's13aHHS 3[aTHICTIO A0 ii 3a10BOJIEHHS. BU3Ha4Y€HO, 1110 OCOOUCTOIO 32 TAKUX YMOB MOXE
BUCTYIIaTU MaTepiajbHa, KyJIbTYPHA, €CTEeTUYHA YU Oyb-5IKa iHIIa MoTpe6a, M0 BIACTMBA IEPEBAKHO BiATIOBIAHOMY
cy0’ekTy y cuily Horo ¢is3iosoriyHux, OCOOUCTICHUX UM HIIMX SIKOCTeH i Mo>ke OyTU HeBJIaCTUBA M0ro
IIpaBOHACTYIIHUKaM. [JoBeIeHO, 10 00'eKTUBAllisl Cy0O'€KTUBHUX KaTEropil, SIK BXJIMBA YaCTHMHA IIPOLIECY
(popMyBaHHS MOZEJEN NOBEIiHKY YYaCHUKIB LIMBIIbHUX NIPABOBITHOCKH, 00YMOBJIIOE€ HEOOXIIHICTh
MepeoCMUCIIEHHS [[UBLIbHO-TIPABOBOTO 3HAYEHHS MTOHSTTS «OBipa», «BUHA» Ta iH. i BCTAHOBJIEHHS 00 €KTUBHUX
KpUTepiiB BUBHAUEHHSI iCHYBaHHS JOTOBIPHUX BiJHOCHH MK y4aCHMKaMU 3000B's13aHb, HEPO3PUBHO IOB'SI3aHUX 3
0Cc06010 OOpPKHUKA a060 KpeguTopa. Y 3B'I3Ky 3 LIUM BifXif, Bif Cy0'€KTUBHOTO PO3YMiHHS CYTHOCTI BiiIOBiHUX
KaTeropiii B CTOpOHy 06'€KTUBHUX KpUTEPIiiB HiBesI0€ B OKPEMUX BUIAIKaX 3HAUYEHHS Cy0'€eKTUBHOTO CTABJIEHHS
o/iHiei ocobu 1o iHIIO, 11O Y LIiIOMYy BU3HAYa€e MOXJIUBICTb 3000B's13aHHSI OYTH I10B'I3aHUM $IK 3 Pi3UYHOI0 0CO6010,
sKa HaJliJIeHa IeBHUMU CTabiIbHUMU MOPaJIbHO-E€TUYHMMU SKOCTSIMH, TaK i IOpUIAYHOIO 0COO0I0, JiNOBi SIKOCTI
SIKOi MOXXYTb 3MIHIOBAaTUCb, OCKIJIbKY 3aJI€3KaTh Bifl Cy6'€KTHOTO CKJIQJly 3aCHOBHUKIB, yYaCHUKIB, KEPIBHUKIB, YJI€HiB

OpraHiB ynpassiHHS 260 KOHTPOJIIO TaKoi 0Co6H TOLIO.

2. The paper is devoted to studying the legal nature of obligations inextricably linked to the debtor and /or the
creditor, establishing the determinants of such a relationship, and also identifying the dynamic and structural
features of such obligations as a whole, as well as in the context of their individual varieties. Particular attention is
paid to the evolution of legal and doctrinal approaches to the definition of the legal nature and types of obligations
inextricably linked to the debtor and/or creditor, as well as the analysis of certain types of such relationships. The
connections are analyzed between the elements of the relative civil legal relationship, which determine the legal
structure of the “obligation inextricably linked to the person of the debtor or creditor”. It is substantiated that they
are the inseparable connection of the debtor with the object of legal relationship or the subjective civil obligations
imposed on him, as well as the inseparable connection of the creditor with the object of legal relationship or his
subjective civil rights, respectively. It is proved that the inseparable connection of the obligation with the debtor is
determined by the following factors: 1) individual qualities of the debtor (education, experience, abilities, skills,



attainments, etc.) that determine the unique nature of the obligation in the form of a work or service; 2) the
expectations of the creditor in the performance of the obligation exclusively by the debtor are determined by the
act of the civil legislation of Ukraine or embodied in the provisions of the act of self-regulation of civil relations; 3)
individual qualities of the debtor (education, experience, abilities, skills, attainments, etc.), which determine the
unique way of fulfilling the obligation, which was the determinant of the creditor’s entry into the obligation with
this particular debtor; 4) imposition on the debtor of a subjective civil obligation, the performance of which
involves his conduct in the best interests of the creditor when a choice is given to determine the options for such
conduct (discretion). It is substantiated that the inseparable connection of the obligation with the person of the
creditor is determined by the following factors: 1) inseparable connection between the good, which is the object of
the obligation, and the creditor as a person (for example, health as a personal asset); 2) the properties of the object
of the obligation, which determine the satisfaction of mainly individual needs and interests of the creditor (for
example, things made to order); 3) the nature of the circumstances in which a person is subject to a subjective civil
duty, characterized by the care of such person or the legislator of the creditor due to the presence of certain
individual circumstances (length of service, marriage, childbirth, incapacity, etc.). Circumstances are studied that
allow to identify the inseparable connection of the obligation with the creditor’s person according to the criterion
of “care” of the debtor or the legislator. It is established that such circumstances, in particular, are: 1) a person
voluntarily enters some obligation as a debtor on economically unfavorable conditions (free of charge or for a fee
significantly below market); 2) a person stays with the creditor in a social relationship such as family, friends, good
neighbors or other personal or contractual relationship. In this dissertation a scientific understanding is developed
of the personal needs of the creditor as a factor that determines the inseparable connection of the obligation with
the creditor’s individuality as a person, when the subject of this liability is endowed with the ability to fulfill it. It is
determined that under such circumstances may arise a material, cultural, aesthetic or any other personal need,
which is inherent mainly in this person due to physiological, personal or other qualities and may be
uncharacteristic of any successor of this person’s rights.
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