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1. CymoBuii 3aXyCT IIpaB iHTEJIEKTyaabHOI BJIACHOCTI y cpepi rocriojaproBaHHS

2. Judicial defense of intellectual property rights on the management sphere

Pedepar:

1. lucepTarito NpUCBIYEHO KOMIUIEKCHOMY JOCJIIPKEHHIO CyJOBOTO 3aXUCTY IIPaB iHTEJIEKTYyalbHOI BIACHOCTI y
cdepi rociopaproBanHsl. Y posfini 1 «3aranbHa xapakTepPUCTHKA CyIOBOTO 3aXUCTY [IPaB iHTeJIeKTyalbHOI
BJIACHOCTI y cepi roCnoaploBaHHsI» NOCIIIPKEHO 3arajbHi 3acafy i OHSTTS CYJ0BOrO 3aXUCTY IIPaB
iHTesIeKTyaIbHOI BJIaCHOCTI y cpepi rocriofiapioBaHHsl. 3'9COBAHO, 110 MOHSTTS «IIPaBO Ha Cy[OBUI 3aXUCT»
BijoOpakae B3a€MO3B'SI30K MaTepia/lbHUX U [IpoLieCcyalbHUX 3aca], i 3HaXOAUTHCSI Ha MEXi MaTepiasbHOTO Ta
IIpoliecyasibHOro npasa. Ha nifcTraBi BUOKpeMIIEHHS 03HAK Cy[IOBOTO 3aXUCTY IIPaB Ta 3aKOHHUX iHTEpeCiB y
BiJHOCHHAaX iHTEJIEKTYaJIbHOI BIACHOCTI, 5IKi CKJIaJIal0ThCs B c(pepi roCofaploBaHHs, 3alIPONIOHOBAHO YTOYHEHHS
BM3HAYEHHS LIbOTO NMOHATTS. Ha mincTasi aHasizy 3aKOHOIaBCTBA i MPAKTHUKKU MOT0 3aCTOCYBAaHHS BUSBJIEHO
HaMOi/IbII TUIIOB] BUJY 3aKOHHUX iHTEPECIB y BiTHOCMHAX iHTeJIeKTyaJIbHOI BIaCHOCTI y cdepi rocroiapioBaHHs,
L7151 KOSKHOTO 3 SIKUX XapaKTEePHi BJIaCHI criocobu 3axucty. Y posaiii 2 «IlincraBu CyA0BOro 3axucCTy Npas
iHTesIeKTya/IbHOI BJIAaCHOCTI y cpepi rocriojaproBaHHs» IPOBELEHO CUCTEMHMUIA aHai3 3aKOHOLABCTBA B YAaCTHUHI

BM3HAYEHHS KOJIa TaKUX MifcraB. OOrpyHTOBAHO, 1o 3akpimeHe B cT. 431 LIK Ykpainu 3arasibHe BU3HAUEHHS



IiJICTaB 3aCTOCYBAHHS BiAIIOBiIaJIbHOCTI y BIIHOCHUHAX iHTEJIEKTYaJIbHOI BJIACHOCTI HE IIOBHOIO MipPOIO Y3rOIPKEHO 3
BM3HAUYEHHSIMU [TOHATH TIOPYLIEHb IPaB Ha 00'€KTHU iHTEeJIeKTyalbHOI BJIACHOCTI B CIIeljia/IbHUX 3aKOHaX, a TAKOX
CYTTEBO Bipi3HSETHCS Bifl 3aTaJIbHOTO PO3YMiHHS MiICTaB 3aXUCTY, 3aKpimeHux y cT. 15 LIK Ykpainu, 30kpema, B
YaCTHHI CHiBBiTHOIIEHHS IIOHSTb «IIOPYLIEHHS», IIOCSITAHHS», <HEBU3HAHHS», «OCIIOPIOBAHHS». 3BaXKal04X Ha 1IE,
YTOYHEHO ¥ PO3MEXKOBAHO, K CaMOCTIVHI, HACTYIIHI MiJCTaBM 3aXUCTY IIPAB iHTEJIEKTyaIbHOI BJIACHOCTI B cepi
rOCIOJIAPIOBAHHS: «3arpo3a MOPYLIEHHS», «[IOPYIIEHHS», «<HEBU3HAHHS», «OCIIOPIOBAHHS», | HA LIi MifCTaBi
3aIIPOIIOHOBAHO HOBY pefakuito cT. 431 LIK Ykpainu. Y KOHTEKCTI JOCIiIPKEHHS 3arpO3Y IIOPYLIEHHS [IPAB K
iICTaBM 3aXUCTy BCTAHOBJIEHO, L0 MIONEPEIKEHHS Ta NPOPiNIaKTUKa € CAMOCTITHMMU 3aC00aMi OXOPOHU IIPaB
iHTeJIeKTyaIbHOI BlIacHOCTI y cdepi rocrogapioBaHHs. Y po3zini 3 «Criocobu i mopsiiok CyA0BOro 3aXUCTy IPaB
iHTeJIeKTyasIbHOI BIACHOCTI y cpepi rocrnogapoBaHHsI» 1151 GOPMYyBaHHS OJIHO3HAYHOI i IOPUAUYHO OOIPYHTOBAHO]
IIPaKTMKU B YACTVUHI TEPMiHOJIOTIYHOTO [103HAYEHHSI CIIOCO0Y 3aXUCTY «BU3HAHHS HAsIBHOCTI 260 BiflCyTHOCTI
[IpaBa» CTOCOBHO IIPaB IIPOMUCJIOBOI BIACHOCTI, fKi 3aCBiIYYIOTHCS OXOPOHHMMMU JOKYMEHTAMU, IIPOIIOHYETHCA Ha
3aKOHO/IaBYOMY PiBHi 3aMiCTb (POPMYJIIOBaHHS «BU3HAHHS HENIINCHUMU IIPaB» [IOBEPHYTUCH [I0 paHille
3aCTOCOBYBAHOTO — «BU3HAHHS HEJiICHUM NaTE€HTY /CBiIOLTBay. 3’9COBAHO, 10 3aCTOCYBAaHHS CII0CO0Y 3aXUCTY
IIpaB y BUIJISAZ] BilIIKOAYBAaHHS 30MTKiB, 3alI0MiIHUX IIOPYLIEHHSIM MIPaB iHTEJIEKTYaJIbHOI BIACHOCTI y cdepi
rOCIIOZapIOBaHHS, BilOYBAETHCS NIEPEBASKHO B YACTHHI CTSITHEHHS YIIYIIEHOi BUTogu. YTOUYHEHO, 11O CIleliabHul
CIIOCi0 3axMCTy y BUIJISIZI ONyOJliKyBaHHS B 3aco6ax MacoBoi iHpopmalii BifomocTell Ipo nopyuieHHs npasa
iHTeJIeKTyaIbHOI BJIACHOCTI Ta 3MICT CYZ0BOTO PillleHHS 00 TAKOrO NOPYIIEHHS, Iepef0adeHnii 1. 6 4. 2 CT. 432
LK Ykpainy, He € epeKTUBHUM y cPepi rocriojaproBaHHsl, HE IPU3BOLUTD [0 BiIHOBJIEHHS IOPYIIEHUX IPAB Ta
3aKOHHUX iHTepeciB. 3 pO3BUTKOM iHOPMaLiiHUX TEXHOJIOTIH, PO3MINPEHHIM AKepel Mi3BHaHHS Ta 0OMiHYy
indopmariii, ony6s1iKyBaHHS y IPYKOBaHMX 3aco6ax MacoBoi iHdopmaliii Buie BkazaHoi indopmallii He
3aCTOCOBY€EThCS. OOGIPYHTOBAHO, IO TaKi CTAaHAAPTU JOKA3yBaHHS, K «bajlaHC HMOBipHOCTEN» (aHrJI. a balance of
probabilities) Ta «11o3a po3ymHUM CyMHiBOM» (aHIJI. beyond reasonable doubt) moBrHHi 3aCTOCOBYBaTUCH Y
rOCIIOZAPChKUX ClipaBax y cepi iHTesneKkTyasbHOi BJaCHOCTI, 110 JO3BOJIUTh MaKCUMaJIbHO TIOBHO BpaxyBaTU
criennQiky 3a3HaY€HOI KaTeropii cripas, siKa [0B’s13aHa 3 HEMaTepiaJlbHUM XapaKTepoM O0'€KTiB iHTeJIeKTyaabHOi
BJIACHOCTI, HAsIBHICTIO 3HAYHOI KiJIbLKOCTI OLIIHOYHUX ITOHSTh Ta KATEropiil y 3aKOHOAABCTBI, MOKJIMBOCTI iX Pi3HOrO

Cy0’eKTUBHOTO TJIyMAay€HHSI.

2. The thesis is devoted to the complex research of judicial defense of intellectual property rights on the
management sphere. In the Section 1 “The general characteristics of judicial defense of intellectual property rights
in the field of management” the general principles and concepts of judicial defense of intellectual property rights in
the field of management are investigated. It was found that the concept of “right to judicial defense” reflects the
relationship between material and procedural principles and is on the border of material and procedural law. On
the basis of distinguishing the signs of judicial defense of rights and legitimate interests in intellectual property
relations, which are formed in the field of management, a clarification of the definition of this concept is proposed.
In the Section 2 “The grounds for judicial defense of intellectual property rights in the field of management” a
systematic analysis of legislation was carried out in terms of determining the range of such grounds. It is
substantiated that the general definition of grounds for the application of liability in intellectual property relations
enshrined in Article 431 of the Civil Code of Ukraine is not fully consistent with the definitions of the concepts of
violations of rights to intellectual property objects in special laws, and is also significantly different from the
general understanding of the grounds of protection enshrined in Article 15 of the Civil Code of Ukraine, in
particular, in terms of the relationship between the concepts of “violation”, “encroachment”, “non-recognition”,
“dispute”. Taking this into account, the following grounds for the protection of intellectual property rights in the
field of management have been specified and delimited as independent: “threat of infringement”, “violation”, “non-
recognition”, “dispute”, and with this in mind, a new version of Article 431 of the Civil Code of Ukraine has been
proposed. In the context of the study of the independent basis of protection in the form of a threat of rights
violation, it was established that prevention and prevention are independent means of protecting intellectual
property rights in the field of management. In the Section 3 “The methods and procedure for judicial defense of

intellectual property rights in the field of management in order to form an unambiguous and legally justified



practice in terms of the terminological designation of the method of protection “recognition of the presence or
absence of a right” in relation to industrial property rights, which are evidenced by protective documents, it is
proposed at the legislative level, instead of the wording “invalidation of rights”, to return to the previously used
“invalidation of a patent/ certificates”. It was found that the application of the method of protection of rights in
the form of compensation for damages caused by the violation of intellectual property rights in the field of
management occurs mainly in the part of recovery of lost profits. It has been clarified that the special method of
protection in the form of publication in the mass media of information on the violation of intellectual property
rights and the content of the court decision regarding such violation, provided for in Clause 6, Part 2 of Article 432
of the Civil Code of Ukraine, is not effective in the field of management and does not lead to restoration violated
rights and legitimate interests. In addition, due to the lack of a mechanism for applying this method of protection
in practice, the goal of protecting the rights of business entities to intellectual property objects in this way is not
achieved. It is substantiated that such standards of proof as “a balance of probabilities” and “beyond reasonable
doubt” should be applied in business cases in the field of intellectual property, which will allow to fully take into
account the specifics of the specified category of cases, which related to the intangible nature of intellectual
property objects, the presence of a significant number of evaluative concepts and categories in the legislation, the
possibility of their different subjective interpretation.
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VIII. 3aKkJIl04Hi BiZOMOCTi
ByiacHe Ilpi3Bumie Im's ITo-6aThKOBI
TOJIOBH paju

BiiacHe IIpizBuine Im'sa I1o-6aTbKOBI
rOJIOBYIOYOTO Ha 3aciJaHHi
BignoBigasibHuUI 3a MiATOTOBKY

00JIIKOBHX JOKYMEHTIB

Peectparop

KepiBHuKk Bigginy YKpIHTEI, mpo €
BiZIOBiZaJIbHUM 32 peecTpallilo HayKOBOIi

OisIIBHOCTI

BengaueBuu OneHa AHaToJiiBHA

BenaueBuuy OsieHa AHaTostiiBHA

ConobyT Osbra CepriiBHa

VKpIHTEI

[Opuenko TersHa AHaTosiiBHA



