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2. Criminal liability for domestic violence in the form of child abuse.

Pedepar:

1. ¥ nuceprauii BupimeHe HayKOBE 3aBIAHHS, 110 I0JISITa€ Y OTPMMaHHI HAYyKOBUX BMCHOBKIB 11010 COLiaIbHOI
00yMOBJIEHOCTI KpMMiHaJIbHOI BiITIOBiIaJIbHOCTI 32 )KOPCTOKE IIOBOPKEHHS 3 IiTbMU SIK OfHi€l i3 popm
JIOMalIHbOIO HACWJIbCTBA; HA[AHHI KPMMiHAJIBHO-TIPABOBOI OLIiHKU MificTaBaM KPMMiHaJIbHOI BiiIIOBigaJbHOCTI 32
IaHi KPMMiHAJIbHO MPOTUNPABHI [isIHHS; BUPOOJIEHHI IPOIO3ULii 3 yIoCcKoHaneHHs cT. 1261 KK; ¢popmysoBaHHi
IIOHSITTS J)KOPCTOKOTO ITOBOPKEHHS 3 AiTbMH, SIKE 3aIIPOIIOHOBAHO Iepen0adnTy B SKOCTI OKPEMOT'O CKIIALyY
KPUMIHaJILHOTO IIPABONOPYIIEHHA y 4. 2 ¢T. 1261 KK. YV nnepmomy po3zini po3ryisiHyTO 3arajbHi 3acajild KpUMiHAJIBHOI
BiATIOBiaJIbHOCTI 3a JJOMAIIHE HACUJILCTBO Y (OPMi JKOPCTOKOTrO MOBOJKEHHS 3 IiTbMU. Ha MificTaBi 1opuANIHOTO
(mormaTu4yHOroO) MeTony cOpMyIbOBaHE KPUMiHANLHO-TIPABOBE BU3HAYEHHS JXOPCTOKOTO MTOBO/PKEHHS 3 NiTbMHU 3

00Ky 6JIM3bKUX OCI0, Mif SKUM cJif po3ymiTy QisuuHe, IICHXiYHe HACKJIbCTBO abo iHIIi IPOTUIIPABHI LisHHS HAL



IUATUHOIO YY B IPUCYTHOCTI IUTUHU HaJ, 6IM3bKUMU ill 0cO6aMHu, 1110 NPU3BOIATH N0 (Pi3sMYHUX 200 MNCUXOJIOTIYHUX
CTpakJaHb, PO3JIaJIiB 3/TOPOB’S, BTPATU NPale3qaTHOCTi, EMOI[ifHOI HEBIIEBHEHOCTI, MOTiPIIEHHS IKOCTi JXUTTS 260
3aM0/Iil0Th YU CTBOPIOIOTh 3arpo3y 3aNOAiSIHHS IIKOAY HOPMaJIbHOMY PO3BUTKY JUTHHU Ta BUMHSIOTHCS 6aTbKaMU
(ocobamu, 10 iX 3aMiHSIOTH) UM iIHIIAMU GJIUM3BKUMM 0COOAMM HE3JIEXKHO Bill (PAKTY iX CHiIBHOTO MPOXKUBAHHS 3
IUTHHOIO. BCTaHOBJIEHO, 110 TIOHSTTS <KOPCTOKE MOBOIKEHHSI» € Oi/IbII IUPOKUM, Hi’K «HACHUJIBCTBOY.
BrKOpPUCTOBYIOUM iCTOPUKO-TIPABOBUI METOJ, JOCIIIKEHHS BUSHAYEHO NIEPEAYMOBU T4 HAYKOBE i IPYHTS
30epeskeHHs1 KpMMiHaIbHOI BiATIOBiNAIbHOCTI 32 JOMAIIHE HACUJIbCTBO. 3 ypaXyBaHHSIM iCTOPUYHUX, HOPMATHBHO-
[IPAaBOBUX, COLIiaJIbHMX Ta KPUMIHOJIOTIYHUX (PAKTOPIB OOIPYHTOBAHO HEOOXiIHICTh BCTAHOBJIEHHS KPUMiHANBHOI
BiZI[TOBiAAJIBHOCTI 3a JKOPCTOKE ITOBOKEHHS 3 IiThbMU B OKpPeMill HOpMi. 3a OMOMOTOI0 [MOPiBHAIbHO-TIPAaBOBOTO
METOJly AOCJIiIpKEHO Mi’)KHAPOHI CTAaHIAPTH Ta MDKHAPOJHY CyJlOBY IPAKTUKY Y cdepi 3anobiraHHs Ta NpoTumii
IOMAIIHbOMY HAaCUJIbCTBY y (POPMi SKOPCTOKOTO ITOBOIPKEHHS 3 AiTbMU. Jpyruil po3ais AucepTauii IpucBId4eHo
XapaKTepUCTHULLi 06’eKTa Ta 06’'€KTUBHOI CTOPOHU JIOMAIIHbOTO HACKJIBCTBA Ta JKOPCTOKOT'O ITOBOI’KEHHS 3 IiTbMHU.
BcraHoBJI€HO, 1110 pOJOBUM 06'€KTOM JIOMaIIHbOI'O HACKUJIBCTBA Ta JKOPCTOKOTO [TOBOIKEHHSI 3 IiTbMU € CYCIIiJIbHi
BiJHOCHMHH, 110 320€3I1€4yI0Th XKUTTS i 3IOPOB’sl 0COOM; BUJIOBMM — CYCIIiJIbHI BiJHOCHHH, 110 3a0€311€4yI0Th
310pOoB’st oco6u. OCHOBHUM 6e3rocepeiHiM 06'€KTOM IOMAaIIHbOTO HACUJIBCTBA € CYCIIiIbHI BiTHOCHHY, 10
320€e31e4yoTh HOpMaJbHUN (Pi3UYHUI Ta ICUXOJIOTIYHUM CTaH ocobu. Yepes aHasi3 CTPYKTYPH CYCIIiIbHUX
BiJHOCHH, 110 CKJIaJal0Th OCHOBHUI 6e3MocepeiHiil 06'€KT >KOPCTOKOTO TOBO/I’KEHHSI 3 iTbMU BUSBJIEHO, 11O
OCHOBHUM 0€e31ocepeiHiM 06'€KTOM >KOPCTOKOTO ITOBOIKEHHS 3 AiTbMU € CYCIIiJIbHI BiTHOCHUHY, 110 3a0€3[1e4yI0Th
HOpMasibHUI Qi3N4HMIA Ta ICUXOJIOTIYHUI PO3BUTOK JUTUHMU Yy KOJIi CiM'T i BIJIMBAIOTh HA (POPMYBAHHS ii IK
IIOBHOIiHHOi ocobucTocTi. JonaTkoBuM (aKkyIbTaTUBHUM 00'€KTOM SIK JOMalIHbOI'O HACUJIbCTBA, TaK i SKOPCTOKOTO
IIOBOJIKE€HHSI 3 [IiTbMHU, MOXXYTb OYTH Y€CTb, Ii[IHICTb, BOJISI OCOOM, CiM€eIHi, 61M3bKi BiITHOCUHU i T. 1. Y pOOOTi
3aIPOIIOHOBAHO BiIHOCUHMU BJIACHOCTI TAaKOX BU3HATH JIOAATKOBUM (HaKyJIbTaTUBHUM 00'€KTOM JOCIIiIKYBaHUX
KpPUMiHaJIbHUX IIPaBOIOPYLIEHD, IPOTE [1J1S LIbOTO BKa3iBKy Ha €EKOHOMIUYHE HACUJIBCTBO 3 Aucno3utii cT. 1261 KK
CJIi/i BUKJIIOUMTH, @ Ha IPaKTULLi TaKi BUNaAKy KBasiikyBaTH K IICUXOJIOTIYHE HACUJIbCTBO. 3BaXKal0uy Ha IIEBHY
nofibHiCcTh 6e3nocepeHiX 06'€KTIB JOMAIIHbOTO HACUJILCTBA Ta SKOPCTOKOTO [TOBOKEHHS 3 IiTbMHU, a TAKOXK
BPAaXOBYIOYM METY KPUMiHAJIi3yBaTU OCTAHHE B SIKOCTI CAMOCTIMHOIO CKJIaAYy JIMIIE y BUIIAJIKaX MOro BYANHEHHS 3
00Ky OJIM3bKUX OUTHHI 0Ci0, HOBUM CKJla[i KpUMiHaJIbHOTO IIPABOIOPYIIEHHS ((KOPCTOKE ITOBOIKEHHSI 3 IiTbMU)
3aIPOIIOHOBAHO NependaunTu y 4. 2 cT. 1261 KK Ykpainu. I1pu aHanisi 06'€KTUBHOI CTOPOHU 3'1COBaHO, 110 AOMAIIHE
HaCWJIbCTBO Ta JKOPCTOKE INOBOPKEHHS 3 AiTbMU MOXYTb MAaTU K POPMY [ii, TaK i 6€31is7bHOCTI. Yriepiie
IIOBENIEHO, IO TEPMiH «CUCTEMAaTUYHE» € HE 30BCIM TOUHUM SIK CTOCOBHO JIOMAIIHBOTO HACUJIbCTBA, TaK i
SKOPCTOKOTO MTOBOJIKEHHSI 3 IiTbMU, OCKIJIbKY 3a3Ha4€Hi [iTHHS MOXXYTb BUMHSITHCS 6€3[1epEPBHO MIPOTITOM
TPUBAJIOro Yacy. ToMy 6isbII ZOLINIBHO JAHY XapaKTePUCTUKY BUPAXXaTU y HOPMi CTaTTi BKa3iBKOIO Ha «TPUBAJIE»
BYMHEHHS HACUJIbCTBA. BCTaHOB/IEHO, 10 Y 3aKOHOJABCTBI paHillle 3aCTOCOBYBABCS JIUILE TEPMIH «IICUXiYHE
HaCUJIbCTBOY. [TOHSITTS «IICUXOJIOTiYHE HACUJILCTBOY» € IIOPIBHSIHO HOBUM i 3'1Bujiocs y cT. 1261 KK ta 3akoHi
Ykpainu «IIpo 3anob6iraHHs Ta NPOTUiI0 JOMAIIHbOMY HACHUJIBCTBY». [IpOTE «IICHMXiYHE HACUIIbCTBO» SIBJISIETHCS
IOPUAVNYHUM TEPMiHOM, a «IICUXOJIOTiYHE HACHUJIbCTBO» MICTUTH y COOi Gisibllle MeUYHY CKJIa[0BY. BBomuTY Y
KpUMiHaJIbHO-TIPABOBUH OOIr HOBi TEPMIiHU [OLIIBHO, SIKIIO iX 3HAYEHHS 3p03yMiJie i He BUKJIMKAE HiIKMX CYMHIBIB.
[InyTaHuHa 3 JOCTiA)KYBaHUMU IOHSITTSIMU IIPU3BOJUTD 10 HETaTUBHOI IIPaBO3aCTOCOBHOI PaKTUKU. ToMy y poOOTi
[IOA/IBLIIOrO PO3BUTKY HabyJla MPONo3uLis moho 3aminu y cT. 1261 KK Ta 3akoHi Ykpainu «I1po 3anobiraHss ta

MIPOTHUIII0 JOMAIIHbOMY HACUJILCTBY» TEPMIHY «IICMXOJIOTIYHE» HA IICHUXIYHE» HACUJILCTBO.

2. The dissertation solves the scientific task, which consists in revealing the issues of social conditioning of
criminal liability for domestic violence and child abuse; providing a criminal-legal assessment of the grounds for
criminal liability for these criminally illegal acts; developing proposals for the improvement of Art. 1261 of the
Criminal Code; formulating the concept of child abuse, which is proposed to be provided as a separate component
of the criminal offense in Part 2 of Art. 1261 of the Criminal Code. The first chapter deals with the general principles
of criminal liability for domestic violence in the form of child abuse. On the basis of the legal (dogmatic) method, a
criminal-legal definition of child abuse by relatives is formulated, which should be understood as physical, mental
violence or other illegal actions against a child or in the presence of a child against persons close to him or her,



which lead to physical or psychological suffering, health disorders, loss of working capacity, emotional insecurity,
deterioration of the quality of life or cause or threaten to cause harm to the normal development of the child and
committed by parents (or persons who replace them) or other close persons, regardless of the fact their living
together with the child. It has been established that the concept of "abuse" is broader than "violence". Using the
historical and legal method of research, the prerequisites and scientific basis for maintaining criminal
responsibility for domestic violence are determined. Taking into account historical, regulatory, social and
criminological factors, the need to establish criminal liability for child abuse in a separate norm is substantiated.
Using the comparative legal method, international standards and international judicial practice in the field of
prevention and counteraction of domestic violence in the form of child abuse are investigated. The second chapter
of the dissertation is devoted to the characteristics of the object and the objective side of domestic violence and
child abuse. It has been established that the genus object of domestic violence and child abuse is social relations
that ensure the life and health of a person; species object is social relations that ensure the health of a person. The
main direct object of domestic violence is social relations that ensure the normal physical and psychological state
of a person. Through the analysis of the structure of social relations that make up the main direct object of child
abuse, it is found out that the main direct object of child abuse is social relations that ensure the normal physical
and psychological development of a child in the family circle and influence the formation of him or her as a full-
fledged personality. An additional optional object of both domestic violence and child abuse can be honor, dignity,
will of a person, family, close relationships, etc. In the work, it is proposed to recognize property relations as an
additional optional object of the investigated criminal offenses, but for this, an indication of economic violence
from the disposition of Art. 1261 of the Criminal Code should be excluded, and in practice such cases should be
classified as psychological violence. Taking into account the certain similarity of the direct objects of domestic
violence and child abuse, as well as taking into account the goal of criminalizing the latter as an independent
component only in cases of its perpetration by persons close to a child, it is proposed to provide for this new
component of the criminal offense (child abuse) in part 2 Art. 1261 of the Criminal Code of Ukraine. When analyzing
the objective side, it has been found that domestic violence and child abuse can take the form of both action and
inaction. For the first time, it has been proven that the term "systematic" is not entirely accurate both in relation to
domestic violence and child abuse, since these acts can be committed continuously for a long time. Therefore, it is
more expedient to express this characteristic in the norm of the article by indicating "long-term" violence. It is
established that only the term "mental violence" was previously used in the legislation The concept of
"psychological violence" is relatively new and appeared in Art. 1261 of the Criminal Code and the Law of Ukraine
"On Prevention and Combating Domestic Violence". However, "mental violence" is a legal term, and "psychological
violence" contains more of a medical component. It is advisable to introduce new terms into the criminal law
circulation if their meaning is clear and does not cause any doubts. Confusion with the studied concepts leads to
negative law enforcement practice. Therefore, a proposal regarding the replacement of the term "psychological" to
"mental” violence in the Art. 1261 of the Criminal Code and the Law of Ukraine "On Prevention and Combating
Domestic Violence" is of further development in the work.
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Myzporo

Kopg 3a € IPIIOY: 02071139

Micue3Haxoa>KeHHS: ByJ1. [TymkiHcebka, 6y, 77, Xapki, XapkiBcbkuii p-H., 61024, Vkpaina
dopma BracHOCTI: JlepxaBHa

Cdepa ynpaBitiHHS: MiHicTepCTBO OCBITH i HayKy YKpaiHu

Inentudikarop ROR:

VIII. 3aKkJII04Hi BiZoMOCTi

Biacue IpizBume Im's I10-6aTbKOBI JamxkoBcbka OsieHa PocTucaBiBHa
rOJIOBH pagu

Bnacue IpizBume Im's I10-6aTbKOBI JamxkoBcbka OsieHa PocTrciaBiBHa
rOJIOBYIOYOrO Ha 3acigaHHi

BiamoBiganibHUH 32 MiITOTOBKY Jleii6a Jliopmuna BacunisHa

00JIIKOBHX JOKYMEHTIB

Peectparop VYKpIHTEI



KepiBHuk Bigginy YKpIHTEI, mpo €
BiZITIOBiZaIBHUM 3a peecTpallilo HayKoBoi IOpuenko TeTsHa AHaTosiiBHA

JisiIbHOCTI




