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Pedepar:

1. Inceprarist € KOMIJIEKCHUM HayKOBUM JOCJIIPKEHHSIM OOCTaBYH, 10 IOM'SIKIIYIOTb i OOTSDKYIOTh ITOKapaHH4, Ta
ix ypaxyBaHHs pu KBasigikalii KpuMiHaJbHUX IPABONOPYLIEHD i TPpU3HAaYeHHi NoKapaHHs. [IpoaHani3oBaHo
TEOPETUKO-MEeTOJ0JIOT YHI OCHOBY AOCJIIPKEHHSsI 0COOIMBOCTEN OOCTABUH, 110 TOM'SIKIIYIOTh i OOTSKYIOTh
[IOKapaHHS. BUBU€HO iCTOPIl0 CTAaHOBJIEHHS Ta 3apyOKHUI LOCBIi] 3aCTOCYBaHHS OOCTaBUH, 110 TOM SIKIIYIOTH i
OOTSKYIOTh ITOKapaHHSI. JJoCHimKeHHs iCTOPUYHUX [TepeiyMOB CTAHOBJIEHHS iHCTUTYTY OOCTaBUH, 1[0 TIOM KIIYIOTh
i 0OTSDKYIOTH ITOKAapPaHH4, [1aJI0 3MOTY BUIIIMTY CiM I1epiofiB PO3BUTKY BiTYM3HSIHOTO 3aKOHOIABCTBA Y il cdepi.
3nilicHeHHs IOPiBHAJIIBHO-TIPABOBOTO aHaJIi3y HallioHAJIbHOTO Ta 3apyOiXKHOTO KPUMiHAIbHOIO 3aKOHOJIABCTBA, SIKE
perjamMeHTye 3aCTOCYBaHHS OOCTaBYH, 1O IOM SIKIIYIOTb i OOTSDKYIOTh TOKAPaHH4, 103BOJINJIO BUSIBUTH CIIiJIbHI Ta
BiZMIHHI PMCH B 3aKOHOJABCTBI KpaiH IIOCTCOLiaNiCTUYHOI, KOHTUHEHTAJIbHOI Ta aHIJI0O- aMEPUKAHCHKOI IIPaBOBUX

ciMmell mono nmepestiky Ta BpaxyBaHHs [IPU [IPU3HAYEHH] ITOKapaHHs 32 HAsIBHOCTI OOCTaBUH, IO ITOMSIKIIVIOTh i
k)



OOTSDKYIOTb [TOKapaHHsl. 3allpOIIOHOBAHO ABTOPCHKUIA MifXif, 10 PO3YMiHHS iHCTUTYTY OOCTaBUH, IO TOM'SIKITYIOTD i
OOTSIKYIOTh IIOKapaHHS — 1€ CYKYIHICTb 00’ €KTUBHUX Ta Cy0'€KTUBHUX 0OCTaBUH, 1II0 HE BiTHOCSTHCS JO 03HAK
CKJIaly KPMMiHaJIbHOTO IIPaBOIIOPYLIEHHS, ajié BIUIMBAIOTh Ha iHAMBiAyai3alilo IOKapaHHs, BU3HAYAI0UU
KOHKPETHMH CTYIiHb CYyCIiJIbHOI HEOE3MeKU KPUMiHAIBbHOTO TPAaBONOPYLIEHHS Ta 0CO0H, SIKA IOr0 BUMHMUIIA,
YHACJIiIOK YOT0 3/1aTHI iCTOTHO 3MEHIINTH 260 30i/IbIIUTU 06CSAT KpUMiHAIBHOI BiiNOBiAIBHOCTI Ta CYBOPiCTh
IoKapaHHs. 3 3a CBO€IO [TPAaBOBOIO [IPUPOA0I0 OOCTABUHY, 1110 TOM SIKIIYIOTb i OOTSDKYIOTh [TIOKapaHHs, IIOTPiOHO
Bifpi3HaTH Bif nependayeHux OcobamBoio yactuHoto KK Ykpainu ogHOMMEHHUX (CX0XXUX) 03HAaK OCHOBHUX,
IIPUBiJIEI0OBAaHNX i KBali(piKOBaHMX CKJIAJiB KPMMIiHAJIbHOTO MTPAaBONOPYIIEHHS. SIK HACifOK, HOPMU 3arajabHoi Ta
Oco6auBoi yactuH KK Ykpainuy, 1o rnepenbadaioTs pisHOMaHITHI TOMSIKIIYIOUi Ta OOTSKYI04i 00CTaBUHU, HEMAE
nifcTaB 06'eJHYBaTU B OVH KPUMiHAJIbHO-IIPABOBUI iHCTUTYT. BCTaHOBJIEHO, 1110 O3HAKY, 3aKPiljleHi B OCHOBHUX,
IIPUBLJIEIOBAaHUX Ta KBaJi(PiKOBaHUX CKJIAIax KPUMiHA/IIBHOTO IPaBONOPYLIEHHS], € 3aCOO0M 37ilICHIOBAHOI
3aKOHOaBueM audepeHianii KpuMiHaIbHOI BiZIIIOBIIaTIbHOCTI i HaJeXXaTh 40 KPUMiHaJIbHO-TIPABOBOTO iHCTUTYTY
CKJIaly KPMMiHaJIbHOTO IPaBONIOPYLIEHHS. [X moIiIbHO BUBHAYATH SIK OHOMMEHH] Y1 CXO3Ki 10 06CTaBUH, IO
NIOM’SIKIIYIOTh i OGTSKYIOTh [TOKapaHHs, aje rnepegodadeni OcobanBoro yactTnHow KK Ykpainu o3Haky, mo
MOKJIMKaHI Au(ePEHIiI0BaTH KpUMiHAIBbHY BifIIOBiaJbHICTb UIJISIXOM 3aKpiljIeHHS B OCHOBHUX, IPUBiNIEMOBAHUX i
KBaTi(piKOBaHMX CKJIaZaX KPUMIHAJIbBHOTO [IpaBoOIoOpyIeHHs. JloBeeHo, 1o Ipolec iHAuBinyaisalii mokapaHHs
Mae 37iICHIOBaTHCS Y TOYHIH BiflTOBIAHOCTI 1O BUMOT ITPUHIMITY CIIPAaBEIJINBOCTI, IKUH nepezbdayvae, 110
KpUMiHa/IbHE NTIOKapaHHs a0 iHMNI 3axXil KpUMiHaJIbHO-TIPABOBOTO BILJIMBY, 11O 3aCTOCOBYIOTLCS 10 OCOOH, SIKA
BUMHMJIA KPUMiHAJIbHE NIPABONOPYIIEHHS, IOBUHHI BiINIOBIIATH CTYIEHIO CyCIiIbHOI HE6E3IEKH LbOTO
IIPaBONOPYLIEHHS, a TAKOX 0C06i BUHHOTO. Pa3oM 3 TUM, [TpoBefieHU aHai3 337 06BUHYBaJIbHUX BUPOKIB He Jjae
3MOTHM BU3HAUUTH MEXaHi3M BpaxyBaHHs OOCTaBUH, 1110 [IOM'SKIIYIOTh i OOTSDKYIOTh [I0KapaHHsl, IIPU IPU3HAYEHHI
MoKapaHHS. MiX TUM, IIPO BpaxyBaHHS OOCTaBHH, 1110 TIOM SIKITYIOTh IIOKapaHHs, MOKHA 3[,0TafyBaTUCS TO/i, KOJIU
Cy[LIsl IpU3Hayae ocobi MiHiMasibHe [TOKapaHHs, IlepefdayeHe CaHKIi€lo CTaTTi, 32 HASIBHOCTI ofiHiel ab0 AeKinbKox
TaKUX 00CTaBUH 1 BiZICYyTHOCTi OOTSIKyl0uMX o6¢cTaBUH. [IpoTe Hapas3i HEMOKIMBO BCTAaHOBUTH, SIKUM YMHOM
BiZIOyBa€eThCs! TaKe IPU3HAYEHHS 32 YMOB 4 OJHOYACHOI HASIBHOCTI MOM'SIKIIYIOUMX Ta OOTSDKYIOUMUX OOCTABYH,
OCKIJIbKU CYy[ 181 JIMLIE TTIOCUJIAEThCS HA HUX Y CYyJOBOMY DIllI€HHi, HE ITPOBOJISIYM BiAIIOBIIHOTO aHati3y. [JoBeneHo
HEeOOXiJIHICTh HOPMAaTUBHOT'O BU3HAYEHHS YiTKUX [IPaBUJl ypaxyBaHHS BiIIOBIAHMX OOCTaBYH, 1110 IOM'SIKIIYIOTh Ta
OOTSDKYIOTh [IOKapaHHsl, Y IPU3HAaYE€HOMY [TOKapaHHi. AJpKe Taki 06CTaBUHY, 1J0 MAIOTh BiIHOLIEHHS [0
KOHKPETHOT'O KPMMiHaJIbHOTO TIPABONIOPYLIEHHS i 3HANIIIIN IPOSIB Y HBOMY, BCi 6€3 BUHATKY [103HAYAIOThCS Ha
CTyIleHi HebGe3reKr BYNHEHOTO [IiSIHHS Ta OJHOYACHO HA CTYIIeHi CyCHinbHOI Hebe3neKy 0coby BUHHOTO i
IiAJIIraoTh 0O0B SI3KOBOMY BPaxyBaHHIO Cy[lOM IIpU NIpU3HAaYeHHi nokapaHHs. OfHak, nopsiy, i3 06cTaBuHaMHy, 110
[IOM'SIKIIYIOTh [TOKaPaHH$, CY4,OM BCTAaHOBJIIOIOTLCS iCTOTHI Y IIPOBAIKEHHI He JIMIIE 3aKOHOJABY0 BU3HAYEH]
006CTaBUHY, SIKi OOTSDKYIOTh IIOKApaHHS, a 11 HEraTUBHI BiJOMOCTI, 1[0 XapaKTePU3yITb 0CO0Y 0OBUHYBAYEHOTO,
BiZJOMOCTI, 5IKi XapaKTepU3yloTh CTYIIiHb TSPKKOCTi KPMMIHAJIbHOTO [IPABONOPYIIEHHSI, MOTUBH, CIIOCIO BUMHEHHS
KpUMiHaJIBHOTO IIpaBonopyueHHs. O6IPyHTOBaHO, 110 NIPY IPU3HAYEHHI IIOKapaHHS, KpiM 006CTaBUH, 110
MIOM'SIKUIYIOTh 260 OOTSDKYIOTh ITOKapaHHs, HEOOXiTHO BPaxOBYBATH XapaKTep Ta CTYIiHb CYCIiIbHOI HeOe3neKu
KPUMiHAJIbHOTO IIPaBONOPYLIEHHS Ta 0CO0y BUHHOTO. Y KOHTEeKCTi 1. 3 4. 1 cT. 65 KK BupasnaHo BBaXXaTy, 1o
«CTYMiHb TSDKKOCTI KpPUMiHaJILHOTO IIPABONOPYLIEHHS» Ta «0CO0Y BUHHOI'O» MOTPiOHO pO3IJIsAATH Y By3bKOMY
3HAYEHHI XX MOHSATh, TOOTO, HE BKJIIOYAIOYM B HUX OOCTaBUHH, 110 IIOMSKIIYIOTh i OOTSDKYIOTh IIOKapaHHs (CT. CT.
66 Ta 67 KK).

2. The dissertation is a comprehensive scientific study of mitigating and aggravating circumstances and their
consideration when qualifying criminal offenses and imposing punishment. The theoretical and methodological
bases of the study of the features of the mitigating and aggravating circumstances of punishment are analyzed.
The history of formation and foreign experience of the application of mitigating and aggravating circumstances
were studied. The study of historical prerequisites for the establishment of the institution of mitigating and
aggravating circumstances made it possible to identify seven periods of development of domestic legislation in this
area. Carrying out a comparative legal analysis of national and foreign criminal legislation, which regulates the
application of mitigating and aggravating circumstances, made it possible to identify common and distinctive



features in the legislation of countries of the post-socialist, continental and Anglo-American legal families
regarding the list and consideration when imposing punishment for presence of mitigating and aggravating
circumstances. The author's approach to understanding the institution of mitigating and aggravating punishment
is proposed - it is a set of objective and subjective circumstances that do not belong to the elements of a criminal
offense, but influence the individualization of punishment, determining the specific degree of social danger of a
criminal offense and the person who committed it, as a result of which they are able to significantly reduce or
increase the amount of criminal liability and the severity of punishment. By their legal nature, mitigating and
aggravating circumstances must be distinguished from those provided by the Special Part of the Criminal Code of
Ukraine 9 of the same (similar) main, privileged and qualified elements of a criminal offense. As a result, there is no
reason to combine the norms of the General and Special parts of the Criminal Code of Ukraine, which provide for
various mitigating and aggravating circumstances, into one criminal law institution. It was established that the
main, privileged and qualifying features of the components of a criminal offense are a means of differentiation of
criminal responsibility carried out by the legislator and belong to the criminal law institute of the composition of a
criminal offense. It is expedient to define them as having the same name or similar to the circumstances that
mitigate and aggravate the punishment, but the features provided for by the Special Part of the Criminal Code of
Ukraine, which are designed to differentiate criminal responsibility by establishing them in the main, privileged
and qualified components of a criminal offense. It has been proven that the process of individualizing the
punishment must be carried out in exact accordance with the requirements of the principle of justice, which
provides that the criminal punishment or other measure of criminal law impact applied to a person who has
committed a criminal offense must correspond to the degree of public danger of this offense, as well as the person
of the culprit. At the same time, the analysis of 337 guilty verdicts does not make it possible to determine the
mechanism for taking into account mitigating and aggravating circumstances when imposing punishment.
Meanwhile, the consideration of mitigating circumstances can be guessed when the judge, in the presence of one
or more such circumstances and the absence of aggravating circumstances, assigns a person the minimum
punishment provided by the sanction of the article. However, it is currently impossible to establish how such
consideration takes place under the conditions of the simultaneous presence of mitigating and aggravating
circumstances, because the judge only refers to them in the court decision, without resorting to the corresponding
analysis. The need for a normative definition of clear rules for taking into account the relevant circumstances that
mitigate and aggravate the punishment in the prescribed punishment has been proven. After all, such
circumstances, which are related to a 10 specific criminal offense and manifested in it, all without exception affect
the degree of danger of the committed act and at the same time the degree of social danger of the guilty person
and are subject to mandatory consideration by the court when imposing a punishment. However, along with
mitigating circumstances, the court establishes not only legally defined circumstances that aggravate the
punishment, but also negative information that characterizes the person of the accused, information that
characterizes the degree of severity of the criminal offense, motives, and the method of commission. criminal
offence.
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