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2. Fierieva N.P. Criminal liability for threat or violence against a superior (Article 405 of the Criminal Code of
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Pedepar:

1. Incepraniiina po60oTa CIIpsIMOBaHa Ha IiArOTOBKY HAyKOBO OOI'PYHTOBAHUX [IPOINO3ULIiH, 1110 TOKIUKAHI

YIOCKOHJIUTY O3Ha4YeHi KpuMiHanbHO-1IpaBoBi HOpMH (cT. 405 KK Ykpainu) Ta cyMiXHi IpaBOBiAHOCHHH, a TaKOX

migBuIeHHS e(pEKTUBHOCTI KpUMIHAJILHOTO IIpaBa caMme y cdepi BiiCbKOBUX [IPAaBOBiIHOCYH, [I0B'93aHUX 13
JBUILL p p y p p o1t )

MOPSIAKOM MiJJIerJIOCTi Ta JOTPUMAHHSIM BiliCbKOBOI IMCLMILIIHY, LIO Nepen6adaioTs 6€e30raHHe i HeyXujbHe

IOJlEeP>KaHHs BCiMa BiliCbKOBOCJIY>KOOBLISIMY TIOPSIAKY i IPaBuUJl, BCTAHOBJIEHUX CTaTyTaMu 30poiiHux Cui YKpainu

Ta IHIIMM 3aKOHOZABCTBOM YKpaiHu. 3MICT IUCePTaLiliHOi pOOOTH I'PYHTYEThCSI HA OCHOBI KOMILJIEKCHOI Ta
CHCTEMHOI KPUMiHaAJILHO-TIPABOBOI XapaKTEPUCTHKU BiliICbKOBOTO KPUMIHaJILHOTO NIPABOIOPYIIEHHS,

nepeno6adenoro ct. 405 KK Ykpainu. JlocsifiskeHHs: BAKOHAHO Y MeXKax aKTyaJIbHOTO Ha ChbOTOJIHI /171 YKpaiHu



nepiony, koau 36poriHi Cunu YKpaiHy, iHmi BificbKOBi ()OPMYBaHHSI, YTBOPEHI BifITOBiIHO 4O 3aKOHIB YKpaiHH,
yBeCh YKPAiHCBhKUI HApO/[, BiICTOIOIOTh CBOE NIPABO Ha iCHYBaHHS 6YTH CYBEPEHHOIO, HE3aJIEKHOIO,
I€MOKPaTUYHOIO, COLIiaIbHOIO, ITPABOBOIO EP>KABOI0. Y pe3yJIbTaTi 30iliICHEHOTO HAyKOBOTO aHajli3y TEOPETUYHOTO
CTaHy O3HA4Y€HOI [IpobieMy, ii 3aKOHOABYOTrO PETyJIIOBAHHS, & TAKOXX IIPAKTUKU 3aCTOCYBAaHHS YMHHOTO
3aKOHO/ZABCTBA, OyJI0 HAJIJAHO BAXJIMBI 11 iCTOTHI ITpono3uii 7151 HAyK1 KpUMiHAJIbHOTO 11paBa, c(pOPMYIbOBaHi HOBI
ITOJIOKEHHS Ta BUCHOBKHM. [1if1 4ac IpOBEEHOTO NOCIIiIKEHHS TPOBENEHO HACKPI3HMN OIJIAT, 3aKOHOLABYOTO
Mmarepiasny, y SKOMy HasiBHi BKa3iBKU Ha I1OJIOKEHHS 0JI0 BillCbKOBOI'O KPUMiHA/IIBHOTO ITPaBOIIOPYyLIeHHS 3a CT. 405
KK Ykpainu, npoaHasnizoBaHo yci 203 BUPpOKM, ONIPUJIIOAHEH] B EIMHOMY [EP’)KaBHOMY PEECTPi CY[LOBUX Pilll€eHb
Ykpainu, BuHeceHux 3 2011 mo 2022 pp. y yacTuHi KpUMiHAIbHOI BiANOBINAIbHOCTI 32 OTpo3y a60 HACKUJIBCTBO
10710 HavYasIbHUKA Ta OMUTAHO 277 PECIIOHIEHTIB 1[040 03HaYeHOi pobaeMu. Y XoMi ToCimKeHHs! BCTAaHOBJIEHO
BUTOKYM KPUMIHAJIbHOI BiZITIOBIAJIbHOCTI 3a BiliCBKOBE KPUMiHaIbHE IIPABONOPYLIEHHS — [10IP03a 00 HACHUJIbCTBO
OO HaYaIbHUKA Ta Cy4YaCHUM CTaH npobsemu (po3zin 1). KOHKpeTu30BaHo, M0 CyCIliibHA HEOe3eYHICTh
BilicbKOBOTO 37104MHY 3a cT. 405 KK YkpaiHu xapakTepusyeThCsl BUCOKUM piBHEM HebGe3IeKH, SIK /1J1sI BiliCbKOBOT'O
CepeloBUIIA, TaK i 4J1s1 BOEHHOI 6€3I1eKU Jep>KaBu B LIIJIOMY, 110 Mae OyTH BU3HAYAJIBHUM JJ1s1 [IOCUJIEHHSI 60POTHOU
KpUMiHaIbHO-TIPAaBOBUMH 32C0O0aMU i3 BiFICbKOBOIO 37I0YMHHICTIO. AHaJi3 cysioBoi mpakTuku (2014-2021 p.) 3a
BYMHEHHSI 3J/I09MHIB 3a 4. 1-4 cT. 405 KK Ykpainu cBiuuTh, 110 B IEPEBaKHIN OiIBbIIOCTI CyI BUHOCUJIY TIOKapaHHS
om0 6inpiocTi 3 177 3acyKeHUX BillCbKOBOCIYKOOBLIiB, 5IKi OyJI1 He CIIBMIpHMMU i3 CyCIiJIbHOIO HEOE3IEKOI0
IIOTPO3 i HACUJIbCTBA TPOTU KOMAaHAMPIB/HAa4aIbHUKIB i HE BpaXOBYBAJIY BiATIOBiTHMM YMHOM, 1I0 BKa3aHi 3JI0UMHU
BYMHSJIMCS 171 9ac 1ii Ha TepuTopii Aep>kaBu 0COBJIMBOTO NEPiofy, 10 € 06CTAaBUHOIO, SIKA OOTSIKY€E MTOKapaHHS,
KOJIY IPOTH YKpaiHu HUHI 37ilICHIOETbCS arpecuBHa BiliHa 3i CTOpoHU pociiicbkoi dpepepariii. Tomy, KpuMiHasibHa
IIOJIiITAKA CY[IiB IIPU PO3IJIsAfi BilCbKOBUX KPUMiHAIbHUX NIPABOINOPYIIEHD (37104MHIB 3a cT. 405 KK) nipsisrae
KOpEeryBaHHIO B CTOPOHY CYBOPOCTi BifOyBaHHS BUHECEHMX II0KapaHb, 6ib110i iX e(heKTUBHOCTI (06BUHYBAJIbHUX
BHPOKIB) Ha 3a1106iraHHs KpYMiHaJILHUM IIPAaBOIIOPYIIEHHSIM cepe] BilicbKOBOCTYX00BIiB. OlHOYACHO [TPaKTHUKa
3aCTOCYBaHHS cyamu YKkpainu Bumor cT. 45-49 KK Ykpainu cBiguuTs, 1110 3a3Ha4€Hi MifiCTaBY 3BiJIbHEHHS Bif|
KpUMiHaJIbHOI BiINIOBiaIbHOCTI BifiCbKOBOCY>KOOBIIiB 32 BAMHEHHS 37I04MHIB, epefdadeHux 4. 1-4 ct. 405 KK, He
3aCTOCOBYBAJIUCh, OCKIJIbKY ITOCATAI0Th Ha 6230BUIA IPUHLIMII BiliICbKOBOI CTPYKTYPU - €IMHOHAYAJIbHICTD, KU €,
Mops[, 3 iHMKUMU, OCHOBOIO JJIs1 BIICBKOBOI gucumitiHy. KpiM TOro, aHasi3 CyjoBOi IPaKTUKU CBiYUTD IIPO
HEeOOXiJIHICTb NiIBUILIEHHS MiHIMaJIbHOI MEXi IIOKapaHHs y BU/i 11030aBJI€HHS BOJIi HA IIEBHUI CTPOK 3a 4. 4 CT. 405
KK Vkpainu 3 5-Tu 10 6-TH POKiB 32 BAMHEHHS [10IPO3U ab0 HACWJIbCTBA OO0 HAaYaIbHUKA, BYMHEHI IPyIo0 0cCib,
abo NOBTOPHO, ab0 i3 3acTOCyBaHHSIM 306pOi UM OOENPUIIACiB, 260 CIIPUYMHUIIN TSDKKI HACIIiAKY, ab0 B yMOBaxX
BOEHHOTO CTaHy 4y B 60110Bii1 06CTAaHOBL. 3a xapakTepOM i1 3MiCTOM JOCTiIKeHHs JucepTalliiiHa poboTa €
[epuoo B YKpaiHi BCe6iYHOI0 KOMIJIEKCHOIO Ta CUCTEMHOIO HAyKOBO-JOCJIiIHOIO NIPALElo, 0 IPUCBSYEHA
KpUMiHaJIbHIl BiJMOBiJaIbHOCTI 32 MOTrpO3y ab0 HACUJILCTBO LIOA0 HavajbHMKA 3a cT. 405 KK Ykpainu.
KoHkpeTHui BHECOK y HAyKOBe PO3pO0JIEHHS IaHOI IPOo6JieMU 110JIsIrae y popMyoBaHHI HAyKOBO OOIPYHTOBaHUX
IIPOIO3ULLili, IO CIPSIMOBAaHI Ha yIOCKOHAJIEHHS O3HAY€HUX KPUMiHaJIbHO-TIPaBoBUX HOPM (CT. 405 KK Vkpainn), a

TaKOX IiJBUIIEHHS €(PEKTUBHOCTI 11 PEryJISITUBHOI CYTHOCTI KPMMIHAJIBHOTO IIPaBa CaMe B O3HAUYEHIN cepi.

2. This dissertation is aimed at preparing scientifically based proposals aimed at improving the said criminal law
provisions (Article 405 of the CC of Ukraine) and related legal relations, and also at improving the efficiency of
criminal law specifically in the area of military legal relations related to the chain of command and compliance with
military discipline, which provide for impeccable and strict compliance by all servicemen with the procedure and
rules established by the statutes of the Armed Forces of Ukraine and other legislation of Ukraine. The content of
this dissertation is based on a comprehensive and systematic criminal law characterisation of the military criminal
offence under Article 405 of the Criminal Code of Ukraine. The research was carried out within the framework of
the current period for Ukraine, when the Armed Forces of Ukraine, other military formations established in
accordance with the laws of Ukraine, and the entire Ukrainian people are defending their right to exist as a
sovereign, independent, democratic, social, and legal state. As a result of the scientific analysis of the theoretical
state of the issue, its legislative regulation, and the practice of application of current legislation, the author makes

important and substantial proposals for the science of criminal law, and formulates new provisions and



conclusions. In the course of the study, the author conducted a cross-cutting review of the legislative material
containing references to the provisions on military criminal offences under Article 405 of the Criminal Code of
Ukraine, analysed all 203 verdicts published in the Unified State Register of Court Decisions of Ukraine delivered
between 2011 and 2022 in terms of criminal liability for threatening or violence against a superior, and interviewed
277 respondents on the issue. The analysis of court practice (2014-2021) for crimes under parts 1-4 of Art. 405 of
the Criminal Code of Ukraine shows that, in the opinion of the thesis, the courts overwhelmingly sentenced the
majority of 177 convicted servicemen to punishments that were disproportionate to the public danger of threats
and violence against commanders/superiors and did not take into account that these crimes were committed
during a special period on the territory of the state, which is a circumstance that aggravates punishment when the
Russian Federation is currently waging an aggressive war against Ukraine. Therefore, the criminal policy of the
courts when considering military criminal offences (crimes under Article 405 of the CCU) should be adjusted
towards the severity of the sentences imposed, their greater effectiveness (convictions) in preventing criminal
offences among military personnel. At the same time, the practice of application by the courts of Ukraine of the
requirements of Articles 45-49 of the CC of Ukraine shows that these grounds for exemption from criminal liability
of servicemen for committing crimes under Parts 1-4 of Article 405 of the CC have not been applied, as they
encroach on the basic principle of the military structure - unity of command, which is, among other things, the
basis for military discipline. In addition, the analysis of court practice shows the need to increase the minimum
penalty of imprisonment for a fixed term under Part 4 of Article 405 of the CC of Ukraine from 5 to 6 years for
threats or violence against a superior committed by a group of persons, or repeatedly, or with the use of weapons
or ammunition, or which caused grave consequences, or in martial law or combat situations. By the nature and
content of the study, the thesis is the first comprehensive and systematic research work in Ukraine on criminal
liability for threatening or using violence against a superior under Article 405 of the Criminal Code of Ukraine. The
specific contribution to the scientific development of this issue is the formulation of scientifically sound proposals
aimed at improving the specified criminal law provisions (Article 405 of the CC of Ukraine), as well as at increasing
the efficiency and regulatory nature of criminal law in this particular area.
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