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Ip0o6JIEMOI0 BU3HAYEHO NPOTUJIEKHICTD MiIXOMiB 10 NPOLECY iMIIEMEHTallii, 3a sIKOi yKpaiHCbKUI1 3aKOHOABE1lb
peastizye Ccroci6 rpsmoro nepexiaasy akTis acquis €sporericbkoro Cowasy 6e3 HajlesKHOTO 3BePHEHHSI 10 IIPaKTUKU
Cyny cnpaBeJIMBOCTi, Ha BiIMiHY Bifi nep>kaB-useHiB €C, sKi BpaxoBYIOTb acquis y IO€IHaHHI 3 HOpMaMU MSIKOTO
npasa. JJoBeieHo, 1110 I0BHA FApMOHI3allisi He OOMEXYETbCS iIMIIJIEMEHTALli€10 TEKCTyaJIbHOTO MaTepiany JUPEKTUB i
perjlaMeHTiB, a nepedavae 3aCBOEHHS KOHLENTYalbHOTO anapary, Bupo6saeHoro CyloM CIpaBeiIuBOCTi
€sporelicbkoro Cooasy i IpaBoBOI0 JOKTPUHOI. Y nucepTallii 06I'pyHTOBaHO MOJeJib FapMOHi3allii 3aKOHOaBCTBA
Ykpainu 3 npaBoM €spornericbkoro Coosy siK LiliCHUM [IpoLec, o NoeNHYE Y3roKeHi MK 00010 HOpMaTUBHUH,
TEOPETUYHUM, EKCIIEPTHUM 1 IPaBO3aCTOCOBHUM PiBHI. 3alIpONIOHOBAHO BU3HAYEHHS IIOHATTS «IIE€PECIYHUNI
CIIOXUBaY» y cpepi ToprosesibHUX Mapok €Bporiericbkoro Coray sIKk 000B’I3KOBOT0 HOPMaTHUBHOT'O CTAaHIAPTY
OIIiHKM PO3Pi3HSJIbHOI 31aTHOCTI, IMOBIPHOCTI CILIyTyBaHHS i HAOyTOI pO3Pi3HSIbHOI 3IaTHOCTI 33 CTAIMMU
HOPMaTUBHMMMU O3HAKaMU JOCTATHbOI IOiH(POPMOBAHOCTI, PO3yMHOi YB&KHOCTI i 00a4YHOCTI, @ TAKOK BU3HAYEHHS
TIOHSTTS «yKPaiHCbKUM NI€PECIYHMI CIIOKMBAY» SIK BapiaHTa LibOTO CTAHHAPTY, 110 BiIPi3HAETHCS HALlIOHAJIbHUMU
MOBHO-KYJIbTYPHUMHU 0COOIMBOCTSIMU. OBI'PYHTOBAHO NyasyliCTU4HY NIpUpoAy KOHQJIKTIB [1paB Ha TOProBeJIbHi
MapKH IIpY BCTYIIi Aep>KaBU-KaHauaara 1o €spomneiicbkoro Cowoasy, Mo NOAIISI0ThCS Ha KOHQIIIKTY TpiopUTeTy i
KOH(JIIKTY CTAaHIAPTIB, @ TAKOXK 3a[IPOIIOHOBAHO BU3HAYEHHS HAlLliOHAJILHOTO MSIKOTO IIpaBa Jiep>KaBU y CTaHi
rapMoHi3zallii HallioHaJIbHOTO 3aKOHOIaBCTBA 3 acquis €Bponencbkoro Coway. YA0CKOHANIEHO TEOPETUYHE
OOI'PYHTYBaHHS AOLIJIBHOCTI KyMYJISITUBHOTO CIIOCOOY CYZ0BOTO 3aXMCTY IIOPYLIEHOTO IIPaBa, 3a SIKOr0 BUMOTH 3
00CTaBMH MOPYIIEHHS IPAB HAa TOPrOBEJIbHY MAapKy i BUMOTY 3 00CTaBUH BUMHEHHS aKTy HEJOOPOCOBICHOI
KOHKYPEHLil MiAJsAraloTb OIHOYACHOMY PO3IJISIAY B OGHOMY CyJLOBOMY IIPOBAJI)KEHHI 32 CAMOCTIVHOIO JJOBELEHHS
00CTaBMH KOXHOI 3 nicTaB. O6IPYHTOBAHO HEOOXiAHICTh BU3HAHHS CyLOBOI TpakTuku Cyny ClipaBejInBOCTI
€spornencbkoro Corasy IKepeioM [IpaBa Ta OPi€eHTUPOM TIIyMa4€HHS rapMOHI30BaHUX HOPM 3a 3MiCTOBHUM
KpUTEPieM NIPABOBIAHOCKH Yy CIIOPAaX W00 IPaB iHTEJIEKTYalIbHOI BJIACHOCTI 3a aHAJIOTI€I0 3 YUHHUM MEXaHi3MOM
3aCTOCYBaHHS PAKTUKU €BPONENCHKOrO Cyy 3 IPaB JIOAVHU B YKpaiHi. [licTano mogasporo po3BUTKY
TeOpeTUYHe OOIPYHTYBaHHS YIOCKOHAJIEHHSI METOZ0JI0Tii HalliOHAaJIbHOTO OpPraHy iHTeJIeKTyalbHOI BJIaCHOCTI
LIJISIXOM peLenlii iIHCTPYMEHTIB M'SIKOTO IpaBa €BPOIENChKOI MEPEXi iHTeIeKTyalbHOI BJIACHOCTI, 30KpeMa
3anpoBa/iKeHHs cTanaapTiB CrinbHoi npakTuku CP12 y cripaBax npo HabyTy pO3pi3HsIbHY 3[ATHICTD i pernyTaiiiio
TOProBeJIbHOI MapKH 11070 COLi0JIOTiYHMX ONUTYBaHb, & TAKOK IOMMPEHHS Aii QyHKIiOHATIbHUX MifICTaB BiAMOBU B
HaJaHHi IPaBOBOi OXOPOHM Ha HETPaJMLiMHI TOProBeJbHI MapKu B YKkpaini. CpopmysibOBaHO ITPONO3ULLii 1010
YIOCKOHAJIEHHS 3aKOHOJABCTBA YKPAiHU PO OXOPOHY IIPaB Ha TOProBeJIbHI MapKu. 3alIpOIIOHOBAHO HAATU
BiAKPUTOrO (HEBUUEPITHOI'0) XapaKTepy MepeliKy CIIoco6iB BUKOPHCTAaHHS TOPTOBEJIbHOI MapKH i epesiiky ¢popm
[IOPYLIEHHS BUKJIIOYHUX IIPAB, Kl HUHI € BU4epIHUMU. Lle 103BOJIUTE NTPaBO3aCTOCOBHIN IIPAKTHUL HAJIEKHO
pearysaTu Ha HOBi ()OpMHU BUKOPUCTAHHS [103HA4Y€Hb i HOBi (popMHU NOpyIeHb. OGIPYHTOBAHO 3alIPOBAKEHHS
KBaJIi(iKyl040oro KpuTepito NOpyueHHs, a CaMe BUKOPUCTAHHS CIIiPHOTO MO3HAYEHHS Y KOMEPLilHil OisinbHOCTI 3
METOI0 BUPi3HEHHsI TOBapiB ab0 MOCIYT, i pO3MIKUpPEHHSs 00’eKTa ITOPYIIEHHS 3 TOPrOBeJIbHOI MapKU Ha OyIb-sKe
IIO3HAYEHHS, 10 0XOIII0e (GipMOBE HalIMEHYBaHHS, JIOMEHHE iM's i HEKOHBEHIIiliHE [I03HAYEHHS1. 3alIpOIIOHOBAHO
OKpPEMHUM [IPABOBUIA PEXXUM TOPrOBEJIbHUX MApOK 3 PEIyTallielo, 3aKpillJIeHHs [IpaBa BJIaCHUKA HAa KOMIIEHCALio 3a
[IOPYIIEHHS], BYNHEHE Yy IIepioJ] YNHHOCTI peecTpaliii, MexaHi3M 0OMeKeHHSI HaJIMipHO LIMPOKUX TEPMiHIB y

nepestikax TOBapiB i OCJYT i crieniasbHe IIPaBUJIO IIPO PO3NOAL TAraps LOBEIEHHS BUYEPIIaHHS [IPaB.

2. Petrychenko A.P. Harmonisation of Ukrainian legislation on the protection of trade mark rights with European
Union Law (a comparative legal study of the experience of the Republic of Poland) The dissertation is a
comprehensive study of the harmonisation of Ukrainian legislation with EU law in the field of the protection of
trade mark rights, carried out on comparative-legal material drawing on the experience of the Republic of Poland
as an EU Member State sharing a kindred continental-law tradition. It analyses the acquis communautaire, the
national legislation of Ukraine and Poland, and the relevant case law of the Court of Justice of the European Union
(CIJEU), the Supreme Court of Ukraine, and the Polish courts, to the extent corresponding to the objectives and
subject matter of the research. The foundational problem is identified as the contrast between the two approaches
to implementation: the Ukrainian legislator employs a direct translation of the acts of the EU acquis without due
recourse to CJEU case law, unlike the EU Member States, which take the acquis into account together with soft-



law norms. Full harmonisation is shown not to be confined to implementing the textual material of directives and
regulations but to entail assimilating the conceptual apparatus developed by the CJEU and legal doctrine. The
dissertation substantiates a model of harmonisation of Ukrainian legislation with EU law as an integral process
combining the mutually coordinated normative, theoretical, examination, and law-application levels. It proposes a
definition of the “average consumer” in the field of EU trade marks as a mandatory normative standard for
assessing distinctive character, the likelihood of confusion, and acquired distinctive character by reference to the
settled normative attributes of being reasonably well informed and reasonably observant and circumspect,
together with a definition of the “Ukrainian average consumer” as a variant of that standard distinguished by
national linguistic and cultural features. It substantiates the dualistic nature of conflicts of trade mark rights
arising upon a candidate State’s accession to the EU, which divide into conflicts of priority and conflicts of
standards, and proposes a definition of the national soft law of a State harmonising its legislation with the EU
acquis. The theoretical justification for the expediency of the cumulative mode of judicial protection of an
infringed right has been refined, whereby claims arising from the circumstances of trade mark infringement and
from those of an act of unfair competition are heard simultaneously in a single judicial proceeding, the
circumstances of each ground being proven independently. The need is substantiated to recognise CJEU case law
as a source of law and a benchmark for interpreting harmonised provisions, applying the substantive criterion of
the legal relationship in intellectual property disputes, by analogy with the existing mechanism for applying
European Court of Human Rights case law in Ukraine. Further development is given to the theoretical justification
for improving the methodology of the national intellectual property authority through the reception of the soft-
law instruments of the European Union Intellectual Property Network, in particular introducing the standards of
Common Practice CP12 in cases on acquired distinctive character and trade mark reputation with regard to
sociological surveys, and extending the functional grounds for refusal of protection to non-traditional trade marks
in Ukraine. Proposals are formulated for improving Ukrainian legislation on the protection of trade mark rights. It
is proposed to render open-ended (non-exhaustive) the currently exhaustive lists of ways of using a trade mark
and of forms of infringement of exclusive rights. This would enable the practice of applying the law to respond
appropriately to new forms of use of signs and new forms of infringement. Introducing a qualifying criterion of
infringement is substantiated, namely use of the contested sign in the course of trade to distinguish goods or
services, together with broadening the object of infringement from the trade mark to any sign, including a trade
name, a domain name, and a non-conventional sign. The dissertation further proposes a separate legal regime for
trade marks with a reputation, the proprietor’s right to compensation for infringement committed while the
registration is in force, a mechanism for limiting overly broad terms in the lists of goods and services, and a special
rule on the allocation of the burden of proof of the exhaustion of rights.
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