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Pedepar:

1. TIpepcraBieHa po60Ta MPUCBSYEHA JOCIIPKEHHIO TEOPETUYHUX 1 IPAKTUYHUX MUTaHb 3aCTOCYBAHHS IIPAKTUKU
€CIUI (mani - Cyz, €CILJI) B agMiHiCTPaTUBHOMY CYJOUYMHCTBI, @ TAKOXX HaIlpalll0OBaHHIO [TPOMNO3ULi 3
YAOCKOHAJIEHHS [IPABOBUX HOPM 11010 immieMeHTauii npakruky €CILI B paMKkax agMiHiCTPaTUBHOI IOCTHULi
Ykpainu. Y guceprauii BUSHAYEHO LIJISXU 3aCTOCYBAaHHS B aAMIHICTPaTUBHOMY CYJOYMHCTBI 10JI0KeHb KOHBEHII|]
IIPO 3aXUCT IIPAB JIIOJUHU Ta OCHOBOIIOJIOKHUX cBoOOZ, (nasi — Konsennis, €KILJI) Ta npakTukyu €BponencbKoro
CyJly 3 IIpaB JIIOJWHU. BCTaHOBIJIEHO, 110 BKa3aHy MPaKTUKY JOLiJILHO BPaXOBYBATH IIPU TJIyMady€HHI 3arajbHUX
I10JI0’KEHD Ta IPUHLMUIIB aMiHICTPATUBHOIO CYLOYMHCTBA. KpiM TOro, HaroJ0mMeHo Ha BasKJIMBOCTI 3aCTOCYBaHHS
npaktuky €CILI 3 TiymayeHHs oKpeMux ctaterl KoHBeH1ii Tpy BUPIlIEHHI KOHKPETHUX CIIOPIB B MTOPAIKY

agMiHicTpaTUBHOrO cynounHCTBa. lllono 3actocoBHOCTI KonBeHuii Ta npaktuku €CILJ 10 3aranbHUX MOJIOXKEHD



aZMiHICTPaTUBHOTO CYJOYMHCTBA, TO y POOOTi 3aIIpONIOHOBAHO BUOKPEMUTU TPU cPepu Takoi B3aemofii, a came: 1)
3aCTOCYBaHHSI BiJIIOBiIHUX €BPOIENCHKUX CTAHJAPTIB [1pY TIIyMadeHHi 11oj1o>keHs 4. 2 cT. 2 KAC Ykpainy; 2)
3acrocyBaHHs npaktuku €CI1JI npu TiiymMadyeHHi NPUMHLMIIB aAMiHICTPaTUBHOTO Cy[IOYMHCTBA; 3) 3aCTOCYBaHHS
npaktuku €CILI g neranizauii pyHIaMeHTaIbHUX KaTeropil, 3akpimynenux B KAC Ykpainy, siki Takox
TyiyMadatbest CygoM sIK BUMOTHU [I0 [IPOLECY 34iMCHEHHS npaBocynns. llono 3acToCcyBaHHS B aIMiHICTPAaTUBHOMY
CYJOYMHCTBi OKPEMUX KOHBEHIiHUX NIPaB JIIOJAUHY, TO BUOKPEMJIEHO [1Ba aCIIEKTH BiAIIOBiNHOI B3aeMoii:
MaTepiasbHO-TIPaBOBUI Ta IIPOLIECYalbHUI. MaTepiaslbHO-IIPaBOBUI aCIIEKT O3HA4Ya€ BPaxXyBaHHS
agMinicTpatuBHUMU cygamu npakTuky €CILI 3 okpeMux MarepiazbHUX MIPaB, TAKUX K, HAIIPUKIIAZ, [IPAaBO Ha
cB0OOy MUPHUX 3i0paHb Ta 00’efHaHb (cT. 11 KonBeHiiii), mpaBo Ha cBo6oAy BupaskeHHs rorsmis (cT. 10
KouBeH1ii), npaBo Ha noBary A0 IpUBaTHOTrO Ta ciMeiHoro kutts (cT. 8 KonseHuii). [IponecyanbHuil aciekT
IIOJISITA€ BXXE Y BUMOTax 10 CAMOro NPOLECY 3IilICHEHHS IPABOCyAs. Y IbOMY KOHTEKCTI HAEThCS PO peasi3alliio
B aJIMiHICTpaTMBHOMY Cy[IOUMHCTBI rapaHTill MpaBa Ha CIpaBeIMBUI CY, SKi nepenbdadeHi crtarreo 6 KoHBeHLii.
Ynepiie apryMmeHToBaHO 3Ha4eHHs npaktuku €CILJ g1 agMiHICTPaTUBHOIO CyJOYMHCTBA, K€ I0JIArae B TOMY, L0
ii 3acTocyBaHHS [1pY BUpillleHHi aAMiHICTPaTUBHUX CIIPaB CHIpUsie 3a0€3M1€UYE€HHIO TPhOX CKJIa[0BUX CIPABEIJIMBOCTI
npaBocyns: 1) mpouenypHill CripaBeIIMBOCTi, SIKa O3HA4Ya€ 3a0€3M1eUYeHHsI CIIPABEIJIMBOrO [IPOLECY PO3IJIAY
CIlpaBu y cyzi; 2) opMmaspHill ClipaBe IMBOCTi, sIKa 3a6e3redye piBHOIIPaBHE 3aCTOCYBaHHS OJHAKOBUX I10JIOKEHb
3aKOHY [10 Pi3HUX YYaCHUKIB CyJ0BOTO Ipoliecy; 3) 3MIiCTOBHIl CIIpaBeJIMBOCTi, 11O MOJISITa€ B yXBajleHH]
CIIPaBEeIJINBUX 32 CBOEIO CYTHICTIO CY[IOBUX pillleHb. [JOCiIKEHO 0COOINBOCTI 3aCTOCYBaHHSI aAMiHICTPaTUBHUMU
CyZamu OKpeMUX CKJafoBux npakruku €CILJL, nos’s3aHoi i3 peanisalielo npasa Ha cripaBenusuii cya. Cepep
TaKUX CKJIaIOBUX, 30KpEMa, HaCTYIHI: 1) IpaBo Ha JOCTYII 10 CYLY, 2) PO3IJIs]L CIIPAaBU CYJIOM, BCTAHOBJIEHUM
3aKOHOM; 3) He3aJIeXKHICTb i 6€3CTOPOHHICTD CyAy; 4) y6IiYHMI PO3IJISLA, CIIPaBY; 5) PO3IJIS], CIIPaBU IPOTSATOM
PO3YMHOTO CTPOKY. HaroJsiomeHo Ha HEMPUNYCTUMOCTI [1714 aIMiHiCTPaTUBHOI I0CTHULIii cuTyallii 6e3mifCcTaBHOrO
IepeHarnpasyeHHs CIIpaBU Bif ofHiel cy10BOi IOpHCIMKLii 10 iHIIOI, OCKIJIbKY 32 TAaKUX 00CTaBUH Oyze
0OME>XYBaTUCSI CaMa MO>KJIUBICTh OCOOM OTPMMATH CIIPaBeIJIMBUM CYyIOBUI 3aXUCT NIOPYLIEHOTO Npasa. Kpim Toro,
PO3IJIAHYTO IHCTUTYLIMHI BUMOTY [0 afMiHICTpaTMBHUX CYy[iB Ta BCTAHOBJIEHO, 110 KOHBEHIIiIHA BUMOTra IPO «CYZ,
BCTaHOBJIEHNI 3aKOHOM» TOJISITA€ Y JBOX CKJIAZIOBUX, a caMe: 1) IopuCAMKLiHOI (Hase)XHa MpaBoCy6’eKTHICTh Ta
HaJIeXXHUM CKJIaJ, CyZy); 2) opraHisaliiiHoi (CTBOPEHHSI CYLOBOIrO OpraHy Ha IiJiCTaBi akTy 3aKOHO/IaBUYOr0 OpraHy).
ApryMeHTOBaHO, 110 aAMiHICTpPaTUBHE CYLOYMHCTBO Mae€ 3[iiICHIOBATHCS i3 3a0€3MeYeHHSIM CTaHAAPTiB IyOJIiYHOCTI
Ta PO3YMHOT'O CTPOKY PO3IJISiAy CIpaBU. BcTaHOBIEHO, o ny6siuHicTh y po3yminHi €CILJI mae ABa posiBY, a CaMe:
ny6JIiYHUI PO3TJIsif, CIIPaBy Ta MyOJIiYHe IIPOroJIouieHHs pileHHs. Pa3oM 3 KpuTepisiMu 06Me>XXeHHS BinnoBigHUX
IIpaB 0cib, yci 1ii KOMINOHEHTH (HPOPMYIOTh KOHBEHIIiMHI CTAHIAPTU IVIACHOCTI Ta BiIKPUTOCTI CYZ4OBOIO IIPOLIECY.
OKpeMO aKlLIEHTOBAHO yBary Ha TOMY, IO KPUTEPill pO3yMHOTr0 CTPOKY, B CBOIO U€PTY, € IOCUTb CKJIATHUM Y
PO3YMiHHi, TOXX IIpU HOTO TIIyMay€HHi BiTYN3HSIHUM Cy/laM HEOOXiJHO BpaxOBYBaTH HACTYIIHi 0OCTaBUHU: 1)
CKJIa[IHICTb CIIPaBH; 2) OBEJiHKY 3asiBHMKA 1 BiANOBIIHUX OpraHiB Byany; 3) 3HAUYILLiCTh 17151 3asIBHUKA MTUTAHHS,
10 pO3IIsifaeThes cynoM. [IpoaHanizoBaHo IPOGJIEMHI IUTAHHS, SKi BUHUKAIOTh [1PY PO3IJISi B IMiHICTPAaTUBHUX
CyJlax CIIpaB, sKi 110B’s13aHi 3i cBO60010 CJI0Ba, JOCTYIIOM 110 my6J1iuHoi iHpopmarii Tomo. [JocminskeHo 3MicTOBI
CKJIaJIOBi LIbOTO IIPaBa, a came CBOOOMY LOTPUMYBATHCS IIEBHUX MOTJISIB, CBOOOLY PO3IOBCIOAKYBATH iH(OpMAaLlio
Ta izei, mpaBo oxepKyBaTy iHpOpMallilo, a TAaKOXK BUCBITJIEHO OCOOJIMBOCTI iXHbOI peasisaliii B agMiHicTpaTUBHOMY
Ccylo4MHCTBI. Ha nmpukiazi agMiHicTpaTMBHUX CIIPaB 100 OCKAP>KEHHSI HEraTUBHUX BUCHOBKIB 'pOMajiCbKOi panu
I06POYECHOCTI IPY KOHKYPCHOMY 1060Pi CcyAiB 10 HOBOro BepxoBHoro Cyzly pO3IJISIHYTO IPOGI€MHi MUTaHHS, 110
icHyI0Tb Y BKazaHill cdepi.

2. The work is devoted to study of theoretical and practical issues relating to the application of European Court of
Human Rights case law in administrative legal proceedings, as well as to development of a suggestion on improving
of legal standards with regard to the introduction of ECHR case law within the administrative justice of Ukraine.
The thesis identifies ways in which the provisions of the Convention for the Protection of Human Rights and
Fundamental Freedoms (hereinafter referred to as the Convention, the European Convention on Human Rights -
ECHR) and the case law of the European Court of Human Rights (hereinafter referred to as the Court, the ECHR)
can be applied in administrative legal proceedings. It was found that this case law is appropriate to consider in



interpreting of general provisions and principles of administrative legal proceedings. In addition, it was
emphasized on the importance of applying the ECHR case law in interpreting certain articles of the Convention in
resolving specific disputed legal relations in administrative legal proceedings. With regard to the applicability of
the Convention and the ECHR case law to the general provisions of administrative legal proceedings, it is proposed
to identify three areas of such interaction, namely: 1) application of the relevant European standards in the
interpretation of the provisions of p. 2, art. 2 of Code of Administrative Legal Proceedings of Ukraine; 2) application
of ECHR case law in interpreting the principles of administrative legal proceedings; 3) application of ECHR case law
to detail the fundamental categories set forth in the Code of Administrative Legal Proceedings of Ukraine, which
are also interpreted by the Court as requirements for administration of justice. The distinction between
substantive and procedural aspects of the application in administrative legal proceedings of certain conventional
human rights is reasoned. Substantive aspect means that administrative courts take into account the case law of
the ECHR on certain substantive rights, such as the right to freedom of peaceful assembly and association (art. 11 of
the Convention), the right to freedom of expression (art. 10 of the Convention), the right to respect for private and
family life (art. 8 of the Convention). Procedural aspect is in the requirements for the process of administration of
justice itself. In this context, it is a question of implementing in administrative legal proceedings the guarantees of
the right to a fair trial provided for in article 6 of the Convention. The conclusion on the importance of the ECHR
case law for administrative legal proceedings is argued, which is that its application in resolving administrative
cases contributes to ensuring the three pillars of fair trial: 1) procedural fairness, which means ensuring a fair trial;
2) formal fairness that ensures equal application of the law to different trial participants; 3) substantive fairness,
which consists in making intrinsically fair court decisions. Features of application by administrative courts of
individual components of the ECHR case law relating to the right to a fair trial are studied. These include: 1) right of
access to a court, 2) consideration of the case by a court established by law; 3) independence and impartiality of a
court; 4) public hearing of a case; 5) consideration of a case within a reasonable time. The proposal on the need for
applying ECHR case law under art. 10 of the Convention in proceeding of administrative cases concerning the
establishment of permissible limits for criticism of public officials regarding their professional activities, freedom
of the press and access to information, which is of public importance, resolution of disputes with holders of public
information, etc is reasoned. It is proved that the administrative courts when considering cases in which judges
(candidates for the post of judge) have filed applications for the illegality and annulment of the negative findings of
the Public Integrity Council, must verify possible violations of freedom of expression in such situations and,
accordingly, use in this category of administrative cases the jurisdiction of the ECHR from art. 10 of the
Convention. The impact of the Court’s legal positions in cases involving limitations on the exercise of the right to
freedom of peaceful assembly or the removal of obstacles and the prohibition of interference with the exercise of
the right to freedom of peaceful assembly is studied. It is proved that article 11 of the Convention imposes on the
administrative authorities not only the duty not to interfere with the exercise of the right to freedom of peaceful
assembly, but also certain positive obligations, that is, the facilitation of assemblies, meetings and other events at

which citizens may freely express their views.
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