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1. O6rpyHTOBaHO, 0 3JIOBXKMBAHHA IIPABOM Y ILPIBi]IbHOMy HpaBi HE MOJX€E€ OTOTOXHIOBATUCS 3 6y,[[b—HKOIO

HeJI06POCOBICHOIO, IIKiAJINBOIO, CYIIEPEYIMBOIO YU NTPOLIECYyaTbHO HEJOOPOCOBICHOIO [TOBEIIHKOIO. 37I0BKUBAHHS

IIPaBOM PO3IJISIHYTO SIK 0COOIUBY GOPMY HEJOOPOCOBICHOTO 3/1iMICHEHHS HaJIeXKHOTO 0C00i CyO'€KTUBHOTO
LIMBIiZIbHOTO [IpaBa Ta 3aBJAHHSM TaKUM 37iICHEHHSM LIKOAM iHMiN ocobi. Takuil niaxin 1o3Bosisie BinMexxyBaTH
3JI0B’KMBaHHS [IPABOM BiJl 3BUMAHOTO 3[1ilICHEHHS Cy0'€KTUBHOTO IPaBa, IPAaBOIIOPYIIEHHS, HETOOPOCOBICHOI
MIOBEIiHKY, peasisallii eIeMeHTiB IPaBO3JaTHOCTI, CEKYHIAPHUX IIPaB, IPOLIECYyaJbHUX MOKINBOCTEN Ta iHIINX

IOPUIMYHUX 3aC00iB. 3alIPOIIOHOBAHO Lii/liCHY JJOTMaTUKO-TIOJIITUYHY MO/ZEJb 3/I0B)KMBaHHS Cy0'€KTUBHUM

LIMBiZIbHUM IIPaBOM. Y MeXXax Liiei MOMieJli 37I0B)KUBAHHS [TPAaBOM JIOCIIIKY€EThCS ¥ IBOX IomuHax: de lege lata —

Yyepes aHajli3 YMHHOTO LMBIJIbHOTO 3aKOHOAABCTBA, iHIINX HOPMATUBHO-TIPABOBMX aKTiB Ta IIPAKTUKU IX

3acrocyBaHHS; de lege ferenda — yepe3 popmyBaHHS 6a>kaHOI MOJIeJli IUBIIBHO-TIPABOBOT'O PETYJII0OBAHHS 3



ypaxyBaHHSM 3HAaU€HHS Cy6'€KTUBHOTO LIMBLILHOTO IIPaBa, MeX MOro 3[iliCHEHHS, 10OPOCOBICHOCTI, KOO,
MIPABOBUX HACJIKIB 37I0BXXMBAHHS IIPaBOM. BM3HauY€eHO HOPMATHBHI O3HAKU 3JI0BKUBAHHS [IPABOM, SIKi BUILJIMBAIOTh
i3 YUHHOTO LMBIJIBHOTO 3aKOHOABCTBA YKPAIHU Ta iHIINX HOPMATUBHO-IIPABOBUX aKTiB, Y IKUX BUKOPHUCTOBYETbHCS
KOHCTPYKIIisl 37I0BXKMBaHHSI IPABOM a00 MOXifHi Bi Hei kaTeropii. 1o Takux 03HaK BigHeceHO: 1) 31ilicCHeHHs
0Cc00010 HaJIESKHOTO i1 Cy6'€KTUBHOTO MBIILHOTO IIPaBa; 2) HeJJOOPOCOBICHICTD 1OBeNiHKY; 3) 3aBJlaHHS MIKOAU
iHmii ocobi; 4) 3xilicHeHHs NpaBa Bcyneped MeTi oro HajaHHs. [JoBeieHo, 10 1 O3HAKKU MaloTh BUBOAUTUCS He
IOBLNIBHO i3 3arajIbHOrO YsIBJIEHHS PO HEJOOPOCOBICHICTD, @ HA MiICTaBi CUCTEMHOrO aHajli3y HOpMaTUBHOTO
Marepiasny Ta IIPaKTUKU MOr0 3aCTOCYBaHHA. YTOYHEHO 3MICT KaTeropii «rpaso» y 4. 3 cT. 13 LK Ykpainun.
OO6rpyHTOBaHO, 1110 B KOHTEKCTi 3200pOHU 3JI0BKMBaHHS IIPABOM iIeThCs MepenyCiM IIpo CyO'eKTUBHE LIUBi/IbHE
IIpaBo, a He NPOo NPaBO B 00’€KTUBHOMY 3HAY€HHI, IPaBO3/AAaTHICTb YY1 Oyb-5KY iHIIY [IPAaBOBY MOXUJINBICTb OCOOH.
3p0o671€HO BUCHOBOK, 1[0 IEPBMHHOIO YMOBOIO KBasli(iKallii NOBeAiHKU SIK 3JI0B)KMBAHHS IIPAaBOM € HASBHICTb y
0CO0U HAJIEXXHOTO il Cy6'€KTMBHOTO LIUBIJIbHOTO IIPABA, SIKE BOHA 37iICHIOE 3 MOPYLIEHHSIM MEX TaKOro 37iiICHEHHSL.
OO6rpyHTOBaHO HEOOXITHICTb BiTMe>KyBaHHS 3JI0B)KMBAHHS CY0'€KTUBHUM LIUBIJIBHUM IIPAaBOM Bif|
HEeJI00pOCOBICHOTO BUKOPUCTAHHS iHIIMX IIPAaBOBUX MO>KJIMBOCTE. BCTaHOBI/IEHO, 1110 3HAYHA YaCTUHA BUNAIKIB, Y
SKWX y 3aKOHOJIaBCTBi a60 CyJ0Bill MPaKTULli BAKOPUCTOBYETHCS KOHCTPYKIIisl 37I0B)KUBAHHS [IPaBOM, (PAKTUYHO
CTOCY€TbHCSI HELOOPOCOBICHOTO BUKOPUCTAHHS MTPOLeCyabHUX ab0 iHIINX I0PUAMYHUX MOKIIMBOCTEH, SKi He MaloThb
IIpPUPOAY Cy6'€KTUBHOIO LIMBIILHOTO NIpaBa. Y 3B$13KY 3 JUM 3alIPOIIOHOBAHO HE PO3IIMPIOBATH 3MiCT 3JI0BXXMBAHHS
IIpaBOM 10 OyJb-5IKOi HELOOPOCOBICHOI NOBEMIHKY, a 30epiraTy MOro 3B’130K came 3i 3[iliICHEHHSIM CY0' €KTUBHOTO
LIMBiZIbHOTO ITpaBa. [JoBeieHo, 110 HeJOOPOCOBICHICTh € HEOOXIIHOI0, ajle HeJJOCTaTHhOIO O3HAKOIO 3JI0BKMBAHHS
npaBoM. Cama 1o cob6i HeJo6pOCOBiCHA ITOBEIiHKA He CBiTYUTD PO 3JI0BKMBaHHS Cy0O'€KTUBHUM LIUBIIbHUM
IIPaBOM, SIKIIJO HE BCTAHOBJIEHO, 10 0coba 37iliCHIOBajA HajleXHe i1 cy6’eKTUBHE LIMBiJIbHE ITPABO Ta 3aBraja
IIKOJY iHIIi# 0c06i. BusHavyanbHe 3HaYeHHS J1a KBasiikalii NoBeiHKY K 3710BKMBAHHS [IPaBOM Mae
Cy0’eKTUBHUI acCIleKT JOOPOCOBICHOCTI, IKWi1 BUSBIISIETHCS Y 3HaHHI 200 MO>KJIMBOCTI 3HAHHS 0COO0I0 IOPUIUYHO
3HAUyLIMX OOCTaBUH, [1paB iHIIMX OCi6 Ta WIKigIMBUX HACJIAKIB BIaCHOI IOBEeAiHKU. BCTaHOBJIEHO 3HAaY€HHS IKOIU
y CKJIafli 37I0BXKUBaHHS TpaBoM. OGI'PYHTOBAHO, 1110 3aCTOCYBaHHS IPUBATHONIPABOBUX HACJIIJKIB 3JI0B)KUBAHHS
Cy0’eKTUBHUM LIMBiJIbHUM IIPABOM 32 3araJlbHUM IIPaBUJIOM IIOTpebye BCTAHOBJIEHHS MIKOY, 3aBIAHO]I ITpaBaM abo
OXOPOHIOBAaHMM 3aKOHOM iHTepecaM iHIIoi 0co6u. 3 mo3ullii MOITUKY UUBIIBHOTO MPaBa AOBEEeHO, 110
KBasli(pikalist IOBEAiHKU SIK 3JI0B)KUBAaHHS IIPaBOM HE MOJKe I'PYHTYBaTHCS JIMLIE Ha ii HEBiANOBIZHOCTI MOpaIbHUM
VSIBJIEHHSIM, IPUHLUITY JOOPOCOBICHOCTI 260 O4iKyBaHill MOZeJIi NOBEIiHKY. 3allpOIIOHOBAHO PO3MEXKYBAHHS ABOX
($opM 3710BXKMBAHHS Cy0'€KTUBHIM LIMBIJIbHUM ITpaBoM. [lepuoo popmoro € yMUCHE 37ilICHEHHS [1paBa 3 METOIO
3aBJaHHS WKOAM iHIiN 0co6i. JIpyroo popmolo € HeOO6POCOBiICHE 37iIICHEHHS ITpaBa JJ1s1 LOCSITHEHHSI BJIaCHOTO
[IPAaBOBOTr'O PE3YJIbTATy 3 YCBiIOMJIEHHSIM IIKOAM [1JIs iHIIOI 0COOH, SKIIO HACIIKY TAaKOi IOBEIiHKY € KpUYylle
HECYMICHMMM 3i CIIpaBeAJIMBICTIO. Take po3MesKyBaHHS IO3BOJISIE HE 3BOJUTH 3J/I0BXKUBAHHS [IPABOM JIMIIE J10

IIMKaHU, ajle BOJHOYAC He pO3MUBATH HOTro Jo0 Oy/Ab-sK0i HeloOpOCOBICHOI TOBEIiHKY.

2. The dissertation substantiates that abuse of right in civil law should not be identified with any bad-faith,
harmful, contradictory or procedurally improper conduct. Abuse of right is considered a special form of exercising
a subjective civil right belonging to a person, where such exercise violates the limits of that right and causes harm
to another person. This approach makes it possible to distinguish abuse of right from the ordinary exercise of a
subjective right, an offence, bad-faith conduct, the realisation of elements of legal capacity, secondary rights,
procedural opportunities and other legal means. A comprehensive dogmatic and policy-oriented model of abuse of
a subjective civil right is proposed. Within this model, abuse of right is examined in two dimensions: de lege lata —
through the analysis of current civil legislation, other regulatory legal acts and the practice of their application;
and de lege ferenda — through the formation of a desirable model of civil-law regulation, taking into account the
significance of a subjective civil right, the limits of its exercise, good faith, harm, the purpose for which the right
was granted, and the legal consequences of abuse of right. The dissertation identifies the normative features of
abuse of right arising from current civil legislation of Ukraine and other regulatory legal acts that use the
construction of abuse of right or categories derived from it. These features include: 1) the exercise by a person of a
subjective civil right belonging to that person; 2) bad faith in conduct; 3) causing harm to another person; 4)



exercising the right contrary to the purpose for which it was granted. It is substantiated that these features should
not be derived arbitrarily from a general idea of bad faith, but should be determined based on a systematic analysis
of normative material and the practice of its application. The meaning of the category “right” in part 3 of Article 13
of the Civil Code of Ukraine is clarified. It is substantiated that, in the context of the prohibition of abuse of right,
this category primarily refers to a subjective civil right, and not to law in the objective sense, legal capacity or any
other legal opportunity of a person. It is concluded that the primary condition for qualifying conduct as abuse of
right is the existence of a subjective civil right belonging to the person, which is exercised in violation of the limits
of such exercise. The dissertation substantiates the need to distinguish abuse of a subjective civil right from the
bad-faith use of other legal opportunities. It is established that a significant number of cases in which legislation or
judicial practice uses the construction of abuse of right in fact concern the bad-faith use of procedural or other
legal opportunities that do not have the nature of a subjective civil right. Therefore, it is proposed not to expand
the meaning of abuse of right to any bad-faith conduct, but to preserve its connection specifically with the
exercise of a subjective civil right.
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