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1. 3abesneyeHHs IpaBa Ha CBOOOAY Ta OCOOMCTY HEJOTOPKAHHICTD IIifl 4aC 3aTPMMaHHSI 0COOU B KPUMiHAJIbHOMY
npoueci Ykpainu

2. Ensuring of the Right to Liberty and Security of Person during Detention in Criminal Proceedings of Ukraine

Pedepar:

1. V po60Ti apryMeHTOBaHO, 110 326€3N€YEHHS IPaBa Ha CBOOOY Ta OCOOUCTY HEJOTOPKAHHICTD Mif, Yyac
3aTPUMMaHHS 0CO0U B KPUMiHAJIbHOMY ITpolieci YKpaiHy BU3HAHO Ha Mi’KHaApogHOMY piBHI y KoHBeHLii npo 3axuct
IIpaB JIIOJIMHY i OCHOBOIIOJIOKHUX CBO0OO], 3aKPilljIeHO Ha HaljjoHasbHOMY piBHI y KoHcTuTynii Ykpainuy,
I'PYHTY€ETbCSI HA BEPXOBEHCTBI I1PaBa, 3aKOHHOCTI, IPaKTHULi €BPOINENChKOro CyAy 3 IpaB JIOAUHU B YaCTUHI
IOTPUMMAaHHS MiJICTaB Ta NPOLECYaTbHOTO MOPSIKY OOMEXKEHHSI TAaKUX IIPAB Y BITYM3HSIHII KpUMiHATIbHIN
[IPOLIECYasIbHIN IIPAKTUL. PO3KPUTO reHe3nc CTaHOBJIEHHS 1 PO3BUTKY 3aKOHOJABCTBA MO0 JOTPUMAHHS IIpaBa Ha
CBOOOJY Ta OCOOUCTY HEIOTOPKAHHICTb MiJ, YaC 3aTPUMaHHS 0COOM B KpUMiHa/IbHOMY Ipoleci Ykpainu 3

BMOKPEMJIEHHSIM OCHOBHUX €TalliB (3Bu4yaeBuii - Bif VII-VI cT. go H.e. go XVIII cT. H.e.; imnepcekuii - 3 cep. XVIII cT.



110 1104. XX CT.; paggHCchkuil — 3 1o4. XX cT. no 2012 pp.; cyyacuuii — 3 2012 p. o TenepimHii 4ac) Ta BUBHAaYE€HHIM
Ha KO>)KHOMY 3 HUX 00CsTry I XapakTepy 3abe3redeHHs y KpUMiHaJIbHOMY IPOBaiKeHHI (HasiBHOCTI MifiCTaB Ta
IIPOLIECYaJIbHOTO NOPSIKY 3aTPUMaHHS 0cobu). BusHayeHi KpuMiHaibHi polecyasbHi HiIX0a1 10 PO3YMIHHS
CBO6OI 0OCOOU SIK MOKJIMBOCTI BUOGOPY OPraHiuHO MOB'sI3aHe 3 CAMOOOMEXKEHHSIM (BUBAKEHICTD PillleHb,
ypaxyBaHHS BCix 06CTaBUH Ta MO>KJIMBUX HACJITKIB CBOIX BUMHKIB i TOTOBHICTH BifilIOBigaTy 3a HUX) i
BiITIOBiZAJIbHICTIO 32 BUMHEHE IPOTUIIPaBHE [IisSHHS Nlepefbdavyaioyuy opyLIeHHS HelOTOPKaHOCTi, Y TOMY YUCIIi
LIJISIXOM 3aCTOCYBaHHS 3aTPUMaHHS IJ1s1 TOCATHEHHS [IieBOCTi KpUMiHalIbHOTO ITpoBaikeHHs. ChopMyibOBaHe
MIOHSITTS 3aTPMMAaHHS, 3[1iICHEHE YIIOBHOBAXXEHOIO CJIY;KOOBOIO 0COO0I0, PO3IJISIAAETHCS SIK TPOLLECYAJIbHUN 3axXif
3a0e3ne4yeHHs KpUMiHaJIbHOTO IIPOBAIKEHHS, 1[0 3aCTOCOBYEThHCS 6€3 YXBajy CIIAYOro CyALi CIIiBpOGITHUKOM
[IPAaBOOXOPOHHOI'0 OPraHy, HaZiJIEHUM CIIelliaJIbHMMHU 3aKOHOJaBYMMH [TOBHOBaKEHHSMU. BOHO pearizyeTbcs 1010
0co6bH, gKa OOIPYHTOBAHO MiJ03PI0ETHCS Y BUMHEHHI KPUMiHAIBHOTO TPABONIOPYLIEHHS, Ha MiJCTaBi OYE€BUTHAX
(paKTUYHUX 0OCTaBUH, 6€3M10CEPEIHbO CIIPUNHATHX NPALliBHUKOM [IPABOOXOPOHHOTO OPraHy B MOMEHT BYMHEHHS
(abo cripobu M10ro BYUMHEHHS) Y1 HEBIOB3I MicJIs 1boro. JJaHuii npolecyanbHU MexaHi3M nepenioadyae BXUTTS
3aX0/liB, CIIPSIMOBAaHMX Ha TUMYaCOBE OOMEXEHHS 0COOMCTOI CBOOOIM Ta HELOTOPKAHHOCTI 0COOU 3 METOIO
3anobiraHHs ab0 MPUIMHEHHS i NPOTUIPABHUX Aiil, yCYHEHHS MOKJIMBOCTI BTeYi Ta 3a6e3reyeHHs ii JoCcTaBIeHHSs
IO HaOIMD>KYOTO KOMIIETEHTHOTO OpraHy JIjisl TI0[ajlbIloi [1epeBipku OOIPyHTOBAHOCTI MTiIO3PU B MeKax
IPOLENYPH OCYA0BOro po3ciigyBaHHs. [IpoBesieHe TeOpEeTUYHE OOIPYHTYBaHHS CTPYKTYPHUX KOMIIOHEHTIB METH
3aTPUMaHH, 3Ii1ICHIOBAHOTO YIIOBHOBKEHOIO 0CO0010, OXOILIIOE TaKi ACIEKTHU: 1) orlepaTuBHE 3ar06iraHHs
BUYMHEHHIO KPMMiHAJIbHOTO ITPABOIIOPYLIEHHS 460 IPUMNMHEHHSI BXK€ BUMHIOBAHOTO KPUMiHAJIbHOTO
IIPaBONIOPYLIEHHS; 2) yCYHEHHSI MOKJIMBOCTI BT€Ui 0CO0M, SIKy 3aCTaJu I1iJ], YaC BYMHEHHS (3aMaxXy Ha BUMHEHHS)
KPUMiHAJIBHOTO IPaBONOPYLIEHHS 2060 6€3M0CEPEeNHbO MicIs LbOT0; 3) 3a6€311€4eHHS JOCTABIEHHS IIil03PI0BAHOTO
IO Ha6JIVDKYOTO KOMIIETEHTHOTO OPraHy 1Jj1sl IPOBEAEHHS NePEeBipKU OOI'PYHTOBAHOCTI MilO3pU B MeXKax
IIOCYOBOroO po3ciinyBaHHs. YiTKe BUBHAYEHHS LijIel 3aCTOCYBaHHS 3aTPUMMAaHHS SIK IPABOBOTO MEXaHi3My

I03BOJIsI€ nY(pePeHLiI0BAaTH MO0 Bif] iHIINX KPUMiHAIbHO-TIPOL€CyaIbHUX iIHCTUTYTIB.

2. This dissertation asserts that the right to liberty and personal security during detention in criminal proceedings
in Ukraine is internationally recognized under the European Convention on Human Rights. At the national level,
this right is enshrined in the Constitution of Ukraine and is grounded in the principles of the rule of law and
legality. It is further informed by the case law of the European Court of Human Rights, particularly regarding
adherence to the grounds and procedural requirements for restricting such rights in domestic criminal procedure
practice. The historical development of legislation safeguarding the right to liberty and personal security during
detention in Ukrainian criminal procedure is examined, with the identification of key stages (the customary stage -
from 7-6th BC to 18th AD, the imperial stage - from the mid-18th century to by early 20th century, the Soviet stage
- from the early 20th century to 2012, and the current stage - from 2012 to the present) with determination of the
scope and nature of security in criminal proceedings (availability of grounds and procedural procedure for
detention of a person) at each stage. The author identifies the criminal procedural approaches to understanding a
person’s freedom as a possibility of choice which is organically linked to self-restraint (balanced decisions,
consideration of all circumstances and possible consequences of one’s actions and readiness to be held
accountable for them) and responsibility for the committed unlawful act involving violation of immunity, including
through the use of detention to achieve the effectiveness of criminal proceedings. The concept of detention by an
authorized official is defined as a procedural measure aimed at ensuring the effectiveness of criminal proceedings.
It is applied by a law enforcement officer vested with specific powers under a special law, without the
authorization of an investigating judge. This measure is directed toward a person reasonably suspected of
committing a crime based on clear facts and circumstances personally perceived by the law enforcement officer at
the moment of committing (or attempting to commit) the crime or immediately thereafter. It involves a procedural
action that restricts the liberty of a person and personal inviolability to prevent or stop unlawful actions, eliminate
the possibility of escape, and ensure their delivery to the nearest competent authority responsible for verifying the
suspicion through pre-trial investigation. The purpose of detention elements theory by an authorized official

includes: 1) immediate prevention of a crime or termination of an ongoing crime; 2) prevention of the escape of a



person caught during the commission (attempted commission) of a crime or immediately afterwards; 3) delivery of
a person suspected of committing a crime to the nearest authority competent to verify the said suspicion by
conducting a pre-trial investigation. The formulation of the purpose of detention by an authorized official makes it
possible to distinguish it from other criminal procedural institutions.
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