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Pedepar:

1.V nuceprauii HaBegeHe TEOPETUYHE y3arajabHEHHS i HOBE BUPILIEHHS HAYKOBOTO 3aBIaHHS, 11O MOJIATaE Y
3'sICyBaHHI IIOHSTTS 3JIiCHOCT], 1 Ha 11ii1 OCHOBi po3po6JieHo npono3ulii 3 ynockoHaneHHs KK Ykpainu i npaktuku
MOr0 3aCTOCYBaHHS B YaCTHHI perjlameHTallii BifjlI0Bia/IbHOCTI 3a 3JI0YMHU, O3HAKOIO SIKUX € 3JICHICTb. [IoBELEeHO,
110 iICHYIOUi JOCIiI>KeHHSI TIOHSTTS «3JIICHOCTI» MaloTh (parMeHTapHUIl XapakTep, TOOTO TiJIbKY YaCTKOBO
CTOCYIOTBbCS JOCJIIJI)KYBAaHOT'O TIOHSTTS, i, SIK ITpaBUJIO, IIOB'SI3aHi 3 TIIyMau€HHSIM 1ii€l 03HaKu BiZIHOCHO JI0 CKJIany
II€BHOTO 3JI04MHY. Y KOJHIi i3 TpoaHali30BaHUX Ipallb 3/1iCHICTb HE PO3IJIL1alach KOMILJIEKCHO K HacKpi3He
KPMMiHaAJIbHO-TIPABOBE IMOHSATTSL, & JOCJIIIKYBaIACh, SIK IPABUJIO, ITiJl TUM YU IHIIMM KYyTOM 30Dy, 3aJI€5KHO Bif,

CKJIaJly KOHKPETHOTO 3JI0YMHY, Jie BOHA Ilepefi0adyeHa y SIKOCTi KOHCTPYKTUBHOI 03HaKu. JKoieH 3 mpoaHasi3oBaHuX



aBTOPIB He 3aIIPOINIOHYBAB BJIACHOTO BU3HAYEHHS «3JIiICHOCTI» Y SIKOCTi HACKPi3HOi 03HaKy, nepenoadenoi KK
YKpaiHuy, 5K y 1[i7IoMy, TaK i He Ha/IaB YiTKAX Ta OGHO3HAYHUX [IPOMO3ULIN oo ii TiiymadeHHs. [IoHATTS
«3JIiCHOCTI» Y BITYM3HSIHOMY KPMMiHAJIbHOMY IIpaBi O3Haya€e YMUCHE CTiliKe CIIPSIMyBaHHSI 0COOM Ha BUMHEHHS
OJHOPiJHUX 32 CBOEIO CYTTIO [IisIHb, 110 OKPEMO HE CTAHOBJISITb BUCOKOTO PiBHSI CYCIiJIbHOI HE6E3MEKN i He €
3JIOYMHHUMHY, [IPOTE y Pa3i HEOAHOPA30BOrO (CUCTEMATUYHOTO) iX BUMHEHHS Y CBOill CyKYITHOCTI 1OCSITalOTh TOTO
PiBHS SIKOCTI, KOJIM Y LIiJIOMY [isiHHSI HaOyBae O3HaK 3JI04MHY. [IpoBeieHO iCTOPHUKO-TIPABOBE OCIiI>)KEHHS IIOHSITTS
«3J1iCHOCTI» Y IaM'sITKax BITUM3HSIHOIO KPMMiHAJIbHOTO 3aKOHO/ABCTBA, 1110 [103BOJINJIO BUOKPEMUTH Ta
OXapaKTepu3yBaTH JEB'SITh iCTOPUYHUX NePiofiB ii reHe3u Ta persameHTalii. KoHCTaTOBaHO, MO «3JIiCHICTE» Yy
KpuMiHanbHOMY 3aKOHOAaBCTBi 4aciB CPCP 6ysa persnameHTOBaHa SIK OL[iHOYHA O3HAKa, 110 MOTJIa MifjIaraTu
PO3LINPEHOMY TJIyMAuy€HHIO Ta CIyryBajla Ji€BUM iHCTPYMEHTOM [1J1s1 HEOOI PYHTOBAHOTO NPUTSITHEHHSI 10
KPUMiHa/IBbHOI BiJIOBiAA/BHOCTI IIMPOKOTrO KOJIa 0Ci0, 3a/I€3KHO Bifl CYCIiIbHO-TIOJIITUYHOI CUTYyalii Ha IeBHUAN
nepiof yacy. A ToMy pO3MillleHHS «3JIiCHOCTI» y cTaTTaxX YNHHOTo KK YKpainm ciif BBaskaTu JaHUHOIO PaAsSHCbKOMY
nepiony 4yacy. CpopmMysiboBaHO MpaBuia KBalidikaliii OKpeMUx 37104MHIB, 03HAKOIO CKJIAJIiB SIKUX € «3JIiCHICTbY.
KoHcTaToBaHo, 1110 HasiBHUM CTaH BUPIilIeHHs Npo6JieM KBasidikallii 3JI04MHIB 03HAKOIO CKJIAMiB SIKUX € «3JIiCHICTb»
HE MOXXHA BBaKaTU TaKUM, L0 3HAXOIUTHCS HA HAJIEXKHOMY PiBHI, OCKIJIBKM 4aCTKa MPOIO3ULH OO0 iX
3aCTOCYBaHHSI € CylepewInBUMHU a0 OTPUMYIOTh HEOLHO3HAYHI OLiHKY SIK 3 00Ky TEOPETHUKIB, TaK i IPaKTUKIB,

BHACJIiZJOK YOT'0 [IPAaBOOXOPOHHI OpraHu [0MyCKaloTh IOMUJIKY Y 3aCTOCYBaHHI TAKMX HOPM.

2. The dissertation presents a theoretical generalization and a new solution to a scientific problem that consists in
explaining the concept of malice, and on this basis proposes to improve the Criminal Code of Ukraine and practice
of its application in the part of the regulation of responsibility for crimes, which are a sign of malice. Existing
studies on the concept of "malice" have been proven to be fragmentary, ie only partially related to the concept
being investigated, and are generally related to the interpretation of this feature in relation to the composition of a
particular crime. In none of the studies analyzed, malice was not comprehensively considered as a cross-cutting
criminal concept, but was investigated, as a rule, from one angle or another, depending on the composition of the
particular crime, where it is provided as a constructive feature. None of the analyzed authors offered their own
definition of "malice" as a cross-cutting feature provided by the Criminal Code of Ukraine, as a whole, and did not
provide clear and unambiguous suggestions for its interpretation. The notion of "malice" in domestic criminal law
means intentionally steadily directing a person to commit homogeneous acts that do not individually constitute a
high level of public danger and are not criminal, but in the case of repeated (systematic) committing them in their
totality when the whole act becomes a crime. A historical and legal study of the concept of "malice" in the
memorials of domestic criminal legislation was conducted, which allowed to distinguish and characterize nine
historical periods of its genesis and regulation. It was stated that the "malice" in the criminal legislation of the
Soviet Union was regulated as an evaluation trait that could be extended to interpretation and served as an
effective instrument for the unjustified prosecution of a wide range of persons, depending on the social and
political situation. Therefore, the placement of "malice" in the articles of the current Criminal Code of Ukraine
should be considered a tribute to the Soviet period of time. It is substantiated the opinion that when qualifying an
act under Art. 391 of the Criminal Code of Ukraine should take into account that violation of the requirements of
the regime in the form of disobedience acquires signs of "malice" in the case of repeatedly violations, for which the
person was subjected to the disciplinary penalties listed in the disposition of the aforementioned article and the
very commission of the latter, if not expired, to prosecute a person under that article. The main thing, when
declaring disobedience “malicious”, should be the fact that the convicted person was previously subjected to a
punishment in the form of transfer to a chamber type (solitary confinement) or such a person was transferred to a
more severe punishment regime, rather than a certain amount previous regime violations. It is proved that the
most optimal way to improve the articles of the Criminal Code of Ukraine, which contain the concept of "malice"
will be a complete exclusion from their dispositions of the considered criminal-legal category, such that due to its
emotionality and lack of a clear legal definition only creates unnecessary difficulties in law enforcement. Art. 389-2
and 391 in general, it is expedient to exclude from the text of the Criminal Code of Ukraine, as such, which do not

correspond to the grounds of criminalization, as well as to such a principle of criminal law as the saving of criminal



repression. The rules of qualification of individual crimes, the sign of the compositions of which are "malice", are
formulated. It is stated that the current state of solving the problems of qualifying crimes as a sign of "malice" is
not to be considered as adequate because the proportion of proposals for their use are contradictory or receive
ambiguous assessments from both theorists and practitioners, resulting in law enforcement authorities make
mistakes in applying such rules. A study of post-Soviet legislation shows that there is no single concept or
interpretation of "malice". The terms "malicious" in the General part of the Criminal Code are used mainly in the
construction of norms with criminal responsibility. The regulation of such liability should be placed not in the
General part of the Criminal Code, but in the criminal law. It becomes a criminal liability only if certain acts that
violate the established procedure and conditions of execution of penalties are included as separate articles in the
Special Part of the Criminal Code, as is currently regulated in the Criminal Code of Ukraine, the Penal Code of
Estonia and the Criminal Code of the Republic of Lithuania. It is advisable to draw on the experience of the
legislators of the Kyrgyz Republic and the Republic of Uzbekistan in building the norms of the Special Part of the
Criminal Code without using "malice".
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