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2. Abuse of the right during the pre-trial investigation in criminal proceedings.

Pedepar:

IIPaBO3aCTOCOBHOI IPAKTUKHU, OCKIiJIbKY [TOIIMPEHICTb BUMA/IKiB 37I0BKMBAHHS IPABOM Ha0yBae r106ajbHOrO
LIKiIJIMBOTO XapaKTepy Yy KpMMiHAJIbHOMY IIPOBAJIKEHHI, 30KpeMa i Iif, yac JOoCyI0BOro po3ciimyBaHHs. Ll
npo6sieMa 06yMOBJIIOETHCS HU3KOI0 YMHHUKIB: II0-TIeplie, perlaMeHTalisi IPUHIUIY HEIPUITYCTUMOCTI
3JI0B)KMBAHHS IPOlleCyalbHUMU IIPaBaMU y TPbOX IpouecyanbHux Kogekcax (KAC, IIK, I'TIK) 3 omHOYacHUM
HeBUpileHHAM 1poro nutaHHs y KIIK; mo-gpyre, akTMBHA 3aKOHOIIPOEKTHA AiSIIbHICTD Y [IbOMY HalIPSIMKY
(mpuKJIaloM YOTr0 MOXKYTh CJIyryBaTy NpoeKTy 3akoHiB N29055 Bin 06.09.2018 p., N25661 Bix 14.06.2021 p., N26454
Big 20.12.2021 p. TOIO), SIKa BCE 1€ 4OCI He JOCAIIa CBOIX pe3yJIbTaTiB; IO-TPETe, BITYM3HIHA IPAKTUKA CYLiB
pi3HUX piBHIB, 10 IIparHe xo4a 6 4aCTKOBO 3alIOBHUTY 3aKOHO[IaBYi IIPOTajIMHY, HE3BA)KAl0YU HA iCHYI0YY IIPaBOBY

HEBM3HAYEHICTh CTOCOBHO HOPMATUBHOTO BperymoBaHH4 y KITK BUXiHMX MOJIOKEHD 1010 HETTPUITYCTUMOCTI



3JI0BKMBaHb. J[0 LIbOTO MepesiiKy AOLiIbHO OKPEMO 4oaaTh 06yMOBJIeHY 36pOIHOI0 arpecieio npotu Ykpainu
HOBeEJII3allil0 KpUMiHaJIbHOTO MPOLECYaJbHOrO 3aKOHOJABCTBA, 110 CTBOPUJIO MIPABOBi IEPENYMOBU J1JIs1 CYTTEBOTO
PO3BLINPEHHS IOBHOBA)KEHb CTOPOHU OOBUHYBAaY€HHS [10PSi], 3 0OMEXXEHHSIM IpeIMETA BilaHHSs CJ1ig4oro cymi. ¥
NepIIOMY PO3Aisi JucepTaliiiHol po60TH, MPUCBIYEHOMY 3'ICYBAHHIO CYTHOCTI 37I0BXXKMBAHHSI IPABOM Y
KPMMiHaJIbHOMY [IPOBAPKEHHI SIK IPABOBOro (PEHOMEHY, HacaMmIlepe]i KOHCTaTOBAaHO MOXKJIMBICTb BilHECEHHS
3JI0B)KMBAHHS IIPOLIE€CYyaJIbHUM IIPaBOM Y KPUMiHAJIbHOMY [IPOBAJI)KEHHI 10 ITPAaBOBOi IOBEIiHKU Y4aCHUKA
KPUMiHaJIbHOTO MPOBA/I)KEHHS, 5IKa, BOJHOYAC, HE € IPAaBOMiIPHOI0, OCKiJIbKY MTOB'13aHO 3 1[i7IKOM ITPaBOMipHOIO
peasisatielo oro mnpas, MpoOTe BCyNepey NPU3HAYeHHIO Ta 3MiCTy OCTaHHIX, Yepes 110 37JaTHO 3al0AiSIT! IKOLY Y1
iHIIIi HEeCIIPUATIINBI HACJIIKY iHTepecaM IIPaBOCYZAs Ta,/ab0 OKPEMHUX Cy0 €KTIB KPUMIHAIbHUX IPOLIeCYaIbHUX
npaBoBifHOCUH. KpiM Toro, y L1ifl YacTUHI pO60TU TAaKOXX BUOKPEMJIEHO OCHOBHI O3HAKU 3JI0BXKMBAHHS
[IPOLIECYaJIbBHAMMU [IPAaBaMU SIK IPABOBOrO (PEHOMEHY Ta HAZIAHO iX XapaKTEPUCTHUKY, a came: (1) BUHMKHEHHS Ta
PO3BUTOK B MEXXax KPMMiHAJIbHUX MPOLECYaIbHUX BiTHOCHH; (2) 00YMOBJIEHICTb a6CTPAKTHUM (POPMYIIIOBAHHSIM
IO3BIJIbHUX HOPM, HEOJHO3HAaYHUM iX pO3YMiHHSIM, IPaBOBOIO HEBU3HAYEHICTIO UM BifICyTHICTIO 3al100iKHUKIB
3JI0BKMBAHHIO; (3) oueBHIHA HEJIOOPOCOBICHICTb N1OBENiHKY; (4) IIOB'I3aHICTh 3 peaisallielo HalaHUX 3aKOHOM IIPasB,
[IOBHOBA)XEHb Ta BUKOHAHHIM OOOB'SI3KiB Ta BapiaTMBHICTb 3aCO0iB 3JI0B)KMBAHHS MIPOLeCyaJlbHUMU NpaBamy; (5)
MHOKHHHICTb MOKJIMBUX Cy0'€KTIB (Cy0'€KTHOTO CKJIaZy) 37I0BKUBaHHS; (6) MOKIIMBICTD SIK aKTUBHOI, TaK i IIaCHBHOI
(opMU 3710BKMBAHHS [IPOLeCya/lbHUMU NIpaBaMy; (7) yMUCHICTh BUMHIOBAHOTO 3JI0BXKMBAHHS [1pOLjeCyallbHUMU
npaBamy; (8) colliasibHa MIKiJJIMBICTb 37I0BXKUBAHHS NIPOLIECYaIbHUM IIPAaBOM 3 OJJHOYACHOIO BiJICYTHICTIO O3HAKU
CYCIIiJIbHOI He6e311eYHOCTi. JIUCEePTaHTKOIO TaKOXK 3aITPOIIOHOBAHO HU3KY HOBUX aBTOPCHKUX MiIXOLIB 10
xiiacudikauii 3710BKUBaHHS [IPAaBOM y KPUMiHaJIbHOMY ITPOLIECi, 110 CTaJI0 MOKJIMBUM 3aBISIKY aHAJIi3y BXKe
iCHYI0YMX Y JOKTPHHI IIOTJIAIB HA L€ aCIEeKT HOCJiIKYBaHOro aBUIa. Kpim Toro, BUBYEHHS NPELELEeHTHO]
MIPakTUKY €BPOMNENCHKOrO CYJ, 3 TPaB JIIOIVMHU I03BOJIMIIO BCTAHOBUTYU KOHBEHIIiMHi TOJIOKEHHS, 1[0 MIiCTATb
OKpeMi rapaHrTii, ClipsIMOBaHi Ha 3aMO6iraHHs Ta MPOTHUIIIO il MKiJIMBINA MPABOBIii MOBEHiHI, a TAKOKX BUSHAYUTHU
PHUCH, 10 MOXYTb CBIIYUTH IIPO HASBHICTD B 3a4Bi, fIKa nnogaetbcs 10 €CILJI, 03HaK 3710B)XKUBaHHS. YIIEpIle
3aIIPONIOHOBAHO BiIHECTU 10 OCHOBHUX KOMIIOHEHTIB MEXaHi3My 3aMo6iraHHs Ta IPOTUIil 37I0BKMBAHHIO
[IPOLIECYaJIbHAMU [IPABaMU Y KDUMiHAJIBHOMY IIPOBAPKEHHI: 1) IpPaBOBY OCHOBY, 1O BifTIOBila€ BUMOTaM SIKOCTI
KpUMiHaJIIbHUX NIPOLIeCyaJbHUX HOPM Ta IOB'I3aHOT0 3 LIUM iX IPaBUJIBHOTO TJIyMau€HHsI; 2) HaJIeXKHOTO Cy0'€KTa
(30xpeMma, Ha cTafii 4OoCyL0BOro PO3CiilyBaHHs — CJiJ40ro CyIA10), KOMIETEHIIis SKOro OXOIIIOBAaTMME BUSBJIEHHS
B [IPOLIE€CYaJIbHIN MTOBEiHI YYaCHUKIB KDUMIiHAJIbHOTO IIPOBAJI)KEHHSA O3HAK 3JI0BKMBAaHHS

IIPaBOM /TIOBHOB2)KEHHSIM Ta pearyBaHHs Ha Iie MIJIIXOM IIPUTATHEHHS 1O BifIOBinanbHOCTI; 3) caHKLji 3a momyuieHi

3JI0B’KMBaHHS Ta e(eKTUBHUH IOPSIOK iX 3aCTOCYBaHHSI.

2. The choice of the topic of the research is due to its relevance for the science of criminal procedure and law
enforcement practice, as the prevalence of cases of abuse of law acquires a globally harmful character in criminal
proceedings, in particular, during pre-trial investigation. This problem is caused by a number of factors: firstly, the
regulation of the principle of inadmissibility of the abuse of procedural rights in three procedural codes (KAC, CPC,
EPC) simultaneously with the non-resolution of this issue in the CPC; secondly, active legislative activity in this
direction (an example of which may be draft laws No. 9055 dated 06.09.2018, No. 5661 dated 14.06.2021, No. 6454
dated 20.12.2021, etc.), which hasn't achieved concrete results yet ; thirdly, the domestic practice of courts of
various levels, which seeks to at least partially fill legislative gaps, despite the existing legal uncertainty regarding
the legal regulation of the original provisions on the inadmissibility of abuses in the CPC. Due to the armed
aggression against Ukraine this list should be expanded with the amendment of the criminal procedural legislation,
which created the legal prerequisites for a significant expansion of the prosecution party's powers along with the
limitation of the investigating judge's competence. The first chapter of the dissertation is devoted to clarifying the
essence of the abuse of law in criminal proceedings as a legal phenomenon. First of all, the author ascertains the
possibility of attributing the abuse of law in criminal proceedings to the kind of legal conduct, which, at the same
time, is not lawful. This is due to the fact that we are talking about a completely legitimate exercise of rights,
however contrary to the purpose and content of them. Because of this, it is capable of causing damage or other
negative consequences to the interests of justice and/or individual subjects of criminal procedural legal relations.



In addition, this part of the work also highlights the main features of abuse of procedural rights as a legal
phenomenon and provides their characteristics, namely: (1) origination and development within criminal
procedural relations; (2) predetermination with abstract wording of permissive norms, ambiguous understanding,
legal uncertainty or lack of safeguards against abuse; (3) obvious unconscionable conduct; (4) connectivity with the
exercise of rights, powers and duties granted by law and variability of means of abuse of procedural rights; (5)
multiplicity of possible subjects (subject composition) of abuse; (6) possibility of both active and passive forms of
abuse of procedural rights; (7) intentionality of abuse of procedural rights; (8) social harmfulness of abuse of
procedural rights with the simultaneous absence of a sign of public dangerousness. The specified features are the
basis of the author's definition of the concept of abuse of procedural rights. The respondent has also offered a
number of new author's approaches to the classification of the abuse of law in the criminal process. It became
possible thanks to the analysis of views already existing in the doctrine on this aspect of the studied phenomenon.
Furthermore, the study of the European Court of Human Rights precedent practice made it possible to reveal
conventional provisions containing separate guarantees aimed at preventing and countering this harmful legal
behaviour, as well as to identify features that may indicate the presence of abuse features in an application
submitted to the ECHR. For the first time, the main components of the mechanism for preventing and countering
the abuse of procedural rights in criminal proceedings are proposed to include: 1) a legal basis that meets quality
requirements of criminal procedural norms and their correct interpretation; 2) an appropriate subject (in
particular, at this stage of the pre-trial investigation - the investigating judge), whose competence will cover the
identification of signs of abuse of rights /powers in the procedural behaviour of the participants in the criminal
proceedings and reacting to it by bringing them to responsibility; 3) sanctions for committed abuses and the
effective procedure for their application.
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