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IOPUINYHOI OCOOU.

2. Protection of labor rights of employees in case of insolvency of the employer or change of ownership of a legal
entity.

Pedepar:

1. Inceprauiiina po60Ta IpUCBIYeHa KOMIIJIEKCHOMY [OCJIiIP)KEHHIO (POPMYBaHHS HaJIe>KHOTO PiBHSI 3aXUCTY
TPYZOBUX IPaB [IPaLliBHUKIB Y BUMIAJKy HEIJIATOCIIPOMO>KHOCTI po60TOAaBLIs 260 3MiHM BIACHUKA I0PUAUYHOI
ocobu. [1o6ynoBa epeKTUBHOTO 3aXUCTY IIPaB NMPaLiBHUKIB Mifl yac peasisaliii ix MpaBa Ha Npaljio B aCMeKTi LbOTro
IOCJIiIKeHHS yCKIIAAHIOETHCS I0PUAUYHUM PaKTOM — nepedyBaHHS poOOTONABIS Y CTaHi HEIJIATOCIIPOMOSKHOCTI,
1110 BUMarae JoAaTKOBOro e(peKTUBHOIO 3aXUCTY IPalliBHUKIB, OCKiJIbKY peasisallis BCix ix Tpy[o-11paBoBUX IIpaB
OyJ[ie yCKIaIHEHA, @ YaCTO HaBiTh YHEMOJKJIMBIIEHA Ta TOCTPO IIOCTaHe IMMTAaHHS B HAJIEXKHIN OIIaTi Ipali Ta, Ha
KaJlb, YaCTO y MOILIYLi HOBOi pOOOTU. Y 1IbOMY KOHTEKCTI CJIiJ] YiTKO PO3yMiTH CYTHICTb 3aXUCTY B LIIJIOMY Ta 3aXUCTY

IIpaB MPaLiBHUKIB y BUINAJIKy HEIJIATOCIIPOMOXXHOCTI POGOTOABLS UM 3MiHM BJIaCHUKA IOPUAUYHOI 0CO0HU, 30KpeMa.



ABTOpKa MiATPUMYE NPELCTABHUKIB TPETHOTO HAYKOBOTI'O IMiAXOAY I0A0 PO3YMIHHS 3aXMCTY Ta OXOPOHU, 30KpEMaA
KaTeropii «3aXUCT» Ta «OXOPOHA» He TOTOXHI [MOHSTTS, aJI)KE «OXOPOHa» O3HA4Ya€ HASIBHICTh Ta Ji€Be
(YHKLIOHYBaHHS BCiX iIHCTUTYLiH, sIKi OyyTh ITPaLlOBAaTH Ha BUIIEPEI)KEHHS Ta MiHiMi3yBaTH, 200 HaBiTbh
YHEMOXJIVMBJIIOBATY MTOPYIIEHHS 32aKOHHUX IIPaB Ta iHTepeciB ocib. Togi sK «3axucT» — 1e BXe akTUBHaA ¢a3a
BiZIHOBJIEHHSI IOPYIIEHMX 3aKOHHUX I1PaB Ta iHTepeciB 0Cib, a TaKOK MiHiMi3allis HeraTUBHUX HACJIi/IKiB HACTAHHS
KOHKPETHMX COllia/IbHO-TIPABOBUX PU3UKIB Ta,/a60 NEBHUX NIPABONOPYIIEHD. Y LIbOMY KOHTEKCTI, TaK SIK 3aXUCT
PO3yMieMO came aKTMBHOIO (a30l0 BiICTOIOBaHHS BJIACHUX 3aKOHHUX IIPaB Ta iHTePECiB NPalliBHUKIB, CJIif,
PO3yMITHCS Ha MOXJIMBUX popMax 3axUcTy. CKIaAHICTh peryiaMmeHTaliii BCix aClekTiB HEMIaTOCIIPOMO>KHOCTI
pO6OTO/ABLS UM 3MiHU BJIACHUKA IOPUANYHOI 0COOM BUKJIMKAHO SIK Pa3 TUM, 11O 1i TUTAHHS PErJIAMEHTYIOTbCS
Pi3HMMU rajay3siMU IIpaBa, CaMe TOMY BOKJIMBO YiTKO PO3MEKOBYBATHU KOJIO TUX ACIIEKTIB, Ki MiANagaTUMyTh caMe
Iif, peryyIoBaHHs TPYAOBOro pasa [jisl HAJIEXHOTO iX IIPaBoBOro 3abe3nedeHHs. OJHAK HaBiTh L€ HE 3MOXe
IIPOBECTH >)KOPCTKY MEXKY MK perjiaMmeHTalli€lo IUX MUTaHb, II03asK yCi BOHU MOB'I3aHi Mi’K CO0010 Ta BUIIJIMBAIOTh
OJIMH 3 0 HOTO. TaK, aCleKTH Mpoueaypy 6aHKPYTCTBA PErJIAMEHTYIOTbCS LIUBiJIBHUM Ta FOCIOAAPCHKUM ITPaBOM Ta
IIPOLIECOM, OHAK 11i aCIIeKTH SIK Pa3 i CTAIOTh MifICTABOIO M1 [T0YATKY «BCTYILy B IPy» came TPYAO0BOro IIpaBa, sIKe
CTOITb Ha CTOPOXI 3aXMCTY NIPaB NPaLiBHUKIB TUX POOOTOABLB, sIKi epebyBalOTh Y CTaHi HEMJIATOCITPOMO>KHOCTI.
OTXe, IPOBECTH XOPCTKY JIiHiIO BiAMEKYBaHHS y JOCIIPKyBaHOMY HaMU aCIEKTi HE MO>KJIMBO Ta 1 HE JOPEYHO,
OCKiJIbKY KO>KHA 3 rajly3eil mpaBa 0yJie BUKOHYBAaTU CBOIO POJIb, 1100 MiHIMI3yBaTU HEraTMBHI HACJIiIKK Ta
3aXMCTUTHU KOJIO CBOIX CY0’'€KTiB. HemnmaToCcrpoMOsKHICTb pOOOTOAABL — i€ HE3[ATHICTh pOOOTOABLISI BUKOHATU
cBOi OOOB'SI3KM 3 OIJIATU Ipalli Ta iHIIMX HaJIeXKHUX NPaLiBHUKOBI BUILIAT, y CTPOK, YCTAHOBJIEHUH 3aKOHOABCTBOM
i mpaBuIamMy BHYTPILIHBOTO TPYLOBOTO PO3MOPSIKY, KOJIEKTUBHUM JJOTOBOPOM Ta TPYJOBUM JIOTOBOPOM, Y 3B'SI3KY 3
HEJIOCTATHICTIO KOLITIB, & TAaKOXX 3a6€311€YUTH Hajle>KHe BUKOHAHHS IPalliBHUKAMU iX TPYOBUX (PYHKLiN. ABTOpKa
YCTaHOBMJIA, 0 Y 3aKOPLOHHIN [IPAKTULI HAIPALbOBAHO [EKiJIbKa MOJIEJIEN YIIPOBAIKEHHS Mi>KHAPOJHUX
CTaHJAPTIB 100 3aXMCTY MIPAL[iBHUKIB Y BUNIaJKaX HEIJIATOCIIPOMOKHOCTI poO0TONaBLs UM 3MiHU BJIACHUKA
I0OPUAMYHOI 0CO0U, 30KpeMa, MOZieJIb Iieplia — 1€ MifXiZ Ha KOPUCTh CHiBPOOITHUKIB; Apyra MOAeJb: IPiOPUTET
0aHKPYTCTBA — MixiJ] «06€3 CTpaxyBaHHS»; TPETSI MOAEJIb: IPIOPUTET 6AHKPYTCTBA — MifXif 10 GOPMYBaHHS
rapaHTiHOro (POHY Ta MOJeJIb YeTBEPTA: BiICYTHICTb IPIOPUTETY — MifXi[ i3 rapaHTiiHUM (poHIOM. Y aucepTaii
KOHCTATOBAHO, 110 MOBCSIKYAC OyJia i 3a/IMIIAEThCS IPOOJIEMHOIO CUTYALLis OJ0 MOXKJIMBOCTI IIOM'KIIEHHS
HEraTUBHUX HACJIiIKiB BUBIJIbHEHHS IPALiBHUKIB MiJ], 4ac IPOaKy MafHOBOTO KOMILIEKCY OOP>KHMKA B IIPOLECi
npouenyp 6aHKpyTCTBA NP HEMOKJIMBOCTI 30€pesKeHHS POO0YMX MICLb YHACIIILOK 06'€KTUBHIX OOCTaBUH
BUPOOHMYOTO XapakTepy (30KpemMa, 3MiHK IPOoQiio, TEXHOJIOTi BUPOOHMIITBA Ta iH. OpraHi3aliiiHuX Ta
TEXHOJIOTIYHUX (aKTOPiB). Y Takiil cuTyauii O6IpyHTOBAaHUM BUIAETHCS BCTAHOBUTHU B TPYIOBOMY 3aKOHOJIABCTBI
000B's130K HOBOT'O BJIaCHMKA MaiiHa OpraHizalii abo 3a6e3neynTy NpaiiBHUKaM, pobodi MicClisl SIKUX 30epertTu
HEMO>KJIMBO, IPOXOJIKEHHS 32 I0T0 paxyHOK Npo@deciiiHoi nepenigroToBKy 3 HACTYITHUM IpaleBIallTyBaHHIM
(koJ10 MpaliBHUKIB, SIKi MAIOTh [IPABO Ha BiJIIOBiIHY [1epeNiAroTOBKy, MOXXe OyTU 0OMeXKeHa 0cobamu
IIpale3faTHoro BiKy), ab0 BUIIJIATUTH iM [OAATKOBY KOMIIEHCALLiIO IiJl Yac BUBIJIbHEHHS. Y pa3i BigMOBU MpalliBHUKA
Bif IPOXOJ>KE€HHS NPOQECiHOI NePENiArOTOBKY BiH/BOHA MOXX€e OyTU 3BIIbHEHUM 6€3 BUILIATU JOAATKOBOI
KOMITeHcaljil. YnHHe TPy#oBe 3aKOHOIaBCTBO HE BiTHOCUTH [10 OOCTAaBHH, IKUMHU 0O0yMOBJIeHa AudepeHIiiaris
IIPAaBOBOT'O PETYJIIOBAaHHS TPYJOBUX BiJHOCHH, OCOGJIMBUI CTaH — HEIJIATOCITPOMOXKHICTh POOOTOABII, 11O

MoB'sI3aHe i3 3aCTOCYBaHHIM O HbOT'O nepe,u6aquI/IX 3aKOHOIaBCTBOM IIPOLENYD 6aHKPYTCTBa.

2. The author of the dissertation concludes that the construction of effective protection of employee's rights in the
exercise of their right to work in the context of this study is complicated by the legal fact that the employer is in a
state of insolvency, which requires additional effective protection of employees since the exercise of all their labor
rights will be difficult, and often even impossible, and the issue of proper remuneration and, unfortunately, often
the search for a new job will become acute. In this context, it is necessary to clearly understand the essence of
protection in general and the protection of employee rights in the event of an employer's insolvency or change of
ownership of a legal entity, in particular. The dissertation is aimed at a comprehensive analysis of the formation of
an appropriate level of protection of employees’ labour rights in the event of the employer’s insolvency or a change
in the ownership of a legal entity. The establishment of effective mechanisms for safeguarding employees’ rights in



the exercise of their right to work, within the framework of this study, is significantly complicated by the legal fact
of the employer’s insolvency. This condition objectively necessitates the introduction of additional and enhanced
guarantees for the protection of employees, since the implementation of their labour-law rights is substantially
impeded and, in certain cases, rendered impossible. In this context, issues concerning the timely and proper
remuneration of labour become particularly acute, while the risk of termination of employment relations and the
consequent necessity of seeking alternative employment increases. In this context, since protection is understood
as the active phase of defending employees' legal rights and interests, it is necessary to understand the possible
forms of protection. The complexity of regulating all aspects of employer insolvency or change of ownership of a
legal entity is caused precisely by the fact that these issues are regulated by different branches of law, which is
why it is important to delineate the range of aspects that will fall under the regulation of labor law for their proper
legal support. However, even this will not be able to draw a strict line between the regulation of these issues, as
they are all interrelated and derive from each other. For example, aspects of bankruptcy proceedings are regulated
by civil and commercial law and procedure, but these aspects are precisely the basis for the “entry into play” of
labor law, which protects the rights of employees of employers in a state of insolvency. Thus, it is neither possible
nor appropriate to draw a strict line of demarcation in the aspect under study, since each branch of law will play
its role to minimize the negative consequences and protect the range of its subjects. Employer insolvency is the
inability of the employer to fulfill its obligations to pay wages and other payments due to the employee within the
time limits established by law and internal labor regulations, collective bargaining agreement, and employment
contract due to insufficient funds, as well as to ensure the proper performance of employees’ labor functions. The
author has established that foreign practice has developed several models for implementing international
standards for the protection of employees in cases of employer insolvency or change of ownership of a legal entity,
in particular, model one is an approach in favor of employees; model two: priority of bankruptcy - the “no
insurance” approach; model three: priority of bankruptcy - the approach to the formation of a guarantee fund; and
model four: no priority - the approach with a guarantee fund. The dissertation states that there has always been
and remains a problematic situation regarding the possibility of mitigating the negative consequences of dismissal
of employees during the sale of the debtor's property complex in the course of bankruptcy proceedings when it is
impossible to save jobs due to objective circumstances of a production nature (in particular, changes in profile,
production technologies, and other organizational and technological factors). In such a situation, it seems
reasonable to establish in the labor legislation the obligation of the new owner of the organization's property to
either ensure that employees whose jobs cannot be saved undergo professional retraining at his expense with
subsequent employment (the circle of employees entitled to such retraining may be limited to persons of working
age), or pay them additional compensation upon dismissal. If an employee refuses to undergo professional
retraining, he /she may be dismissed without additional compensation.
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VIII. 3aKkJII04Hi BiZoMOCTi

BiiacHe IIpizBuie Im'sa ITo-6aTbKOBI Cepena Osniena ['puropisua
TOJIOBH pagu

BiiacHe IIpi3Buie Im'sa ITo-6aTbKOBI Cepena Osena I'puropisaa
rOJIOBYIOYOrO Ha 3acigaHHi

BignoBigasibHuUI 3a MiATOTOBKY Jleir6a Jlopmuia BacnitisHa
00JIIKOBHX JOKYMEHTIB

PeecTparop IOpueHko TeTssHa AHaToOJiiBHA



KepiBHuk Bigginy YKpIHTEI, mpo €
BiZITIOBiZaIBHUM 3a peecTpallilo HayKoBoi IOpuenko TeTsHa AHaTosiiBHA

JisiIbHOCTI




