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Pedepar:

1. Incepralito NpUCBSIYEHO NOCIiIKEHHIO TpobaeMu audepeHLialii KpUMiHaIbHOI BilTOBiAAJIBHOCTI Y4aCHUKIB
opranizoBaHux Gopm cmiBydacTi. Y po3nizi 1 po3rismaioTecs TEOpeTUyHi 3acany audepeHialii KpruMiHanbHOI
BiITIOBifIaJIbHOCT] y4aCHUKIB opraHizoBaHux Gopm crniByyacTi. ludepenuianio Ta iHguBigyanizallio Ha3BaHO
CaMOCTIHAMHU, OJIHAK B3a€MO3aJIEXKHUMU IPUHIMIIAMY KPUMiHa/IbLHOTO NpaBa. OxapaKTeprU30BaHO O3HAKU LIUX
IIPUHLUIIIB Ta BCTAHOBJIEHO BiIMiHHI BJIACTUBOCTI Mi>K HUMHU, [I0 SIKUX BifHECEHO: 1) piBeHb HisJIbHOCTI
YIIOBHOBa)KEHOT'O Cy0’eKTa: piBeHb HOPMOTBOPUOCT] (mudepeHuianis), piBeHb IpaB03aCTOCYBaHHS
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nudepeHLioydi Hopmu (17151 nudepenuiatii), Bubip 3acypkeHoMy Mipy okapaHHs (1J1s1 inauBinyaisaii); 5)
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(xpurepii nudepennianii), CTyMiHb TSHKKOCTI BANHEHOTO KPUMIHAIBHOTO MPABONOPYIIEHHS, 0CO6a BUHHOTO
(ocHOBHI 3arasibHi), 06CTaBUHH, IO TIOMSIKIIYIOTh Ta OOTSIKYIOTh IIOKapaHHs (ILOMOMDKHI 3arajibHi), xapakTep Ta
CTYIIiHb y4aCTi KO>KHOT'O 3i CIIiBy4aCHMKIB y BUMHEHHI KpUMiHa/IbHOTO (crieliaspHi) (Kpurepii iHpuBinyanizauii).
BuokpemiieHo piBHi iHguBifyasnisalii, a came: opauHapHUM (y MeXXax CaHKIii CTaTTi) Ta €EKCTPAOPIUHAPHUN

(3 BUXOIOM 32 MeXi CaHKILii CTaTTi 3 ypaxyBaHHSM I0JIOKeHb 3aranbHoi yacTuHu KK). 3a yacom 31ilicHeHHS
opIMHapHa iHguBiAyani3alis nepenye eKCTpaopauHapHiil. [lep>xasu, ski paTudikysanu [lanepMcbKy KOHBEHILiIO,
IVICTaHLIIIOBAIMCS Bif] IIOHSTTS 3JI0MMHHOI Opraisatiii, mo nepeno6ayasnocs B PamkoBomy pimensi 2008 /841/JHA,
BCTAaHOBMBIIM KPMMiHaJIbHY BiAIIOBiAAIbHICTL 32 CTBOPEHHS Ta [isJIbHICTL OPraHi3oBaHoi 37104MHHOI rpynu. OKpeMi
KpaiHy IPUBHECJIM B PO3YMiHHSI OpraHi3oBaHuX (OPM HalliOHaNbHUI KOJIOPUT, OOYMOBJIEHU! iCTOPUYHUMU
TpaAuLisiMy, 110 BIJIMHYJIA HA iCHYBaHHS HalliOHAJIbHUX OPraHi30BaHMX (POPM CIIiBYy4acTi, SIK-TO 3JI0YMHHA
opraHizauis MagiosHoro tumy (Itasnis), «37101ii B 3aKOHI», «310#ilicbkuil cBiT» (I'py3is). Jepsxasu, uneHu €C,
6inb110I0 MipOI0 AU EPEHLI0I0Th KPUMiHAIBHY BiJIIOBiNaIbHICTb 3a OPraHi3oBaHi (GOPMU 3JI04MHHOCTI B CTATTSIX
Oc00611BOi YaCTUHY, TOA] SIK Jep>KaBu OCTPaNIHCHKOTO [IPOCTOPY — SIK Y 3arajibHii, Tak i B Oco6uBiil yacTuHI
cBoix Kogekcis. IlinTprumaHo niaxif, BigloBigHO 10 SIKOTO 3a CTYIIEHEM 3ryPTOBAHOCTI CJIifl BUOKPEMIIIOBATH
rpynoBi (rpyna oci6 ta rpyna oci6 3a nonepeaHbOI0 3MOBOIO) Ta OPraHi3oBaHi (OpraHi3oBaHa rpyma Ta 3J1041HHA
opranizauis) ¢popmu cniByyacti (forms generalis). Binminnicts forms generis Big forms generalis, okpim
po3TallyBaHHS BiJITIOBiTHMX HOPM II0JISITa€ B TOMY, 10 03HaKu forms generalis BUKOPMCTOBYIOTbCSI 3aKOHOIABLIEM
Iiz yac KOHCTpYIoBaHHs criByvyacTi forms generis. SIkimo B crarti Oco6auBoi yactuHu KK cniiBydacts forms generis
OIKCYETHCS 3 BAKOPUCTAHHSIM TEPMIHOJIOTI], sIKa Jae MOXKJIMBICTD ieHTU(iKyBaTH ii HaleXXHICTb 10 ofHiel 3 popm
criBy4acti forms generalis, To came 1 forms generalis, ii 03Haky MOBUHHI 6paTUCs IJ151 XapaKTE€PUCTUKU
BignoBigHoi forms generalis. 3po6yieHO BUCHOBOK, 110 6aHaa (cT. 257 KK) 3 orsisiay Ha BifiCyTHICTB 4iTKOTO
BU3HA4YEHHS 3aKOHOJIaBLeM ii HaJlIesKHOCTI 10 KOTpoick opraHizoBaHoi forms generalis moxke HaGyBaTu Gopmy K
OpraHizoBaHOI I'pyNHy, TaK i 37I04MHHOI OpraHisaliii, a 37I04MHHA CIiIbHOTA (4acTUHM 4, 5 cT. 255 KK) - popmy
3JI04MHHO] opraHizauii. 3po61eHO BUCHOBOK, 1II0 3JI0YMHHA CIIiJIbHOTA HE € CAMOCTIIIHOIO POPMOIO CITiBy4acCTi.
Po3gin 2 npucegueno gudepeHianii KpUMiHaIBHOI Bif[IOBiNaJIbHOCT] yYaCHUKIB OPraHi3oBaHUX (GOPM CIiBy4acCTi y
crarTax 3aranpHoi yactuHu KK Ykpainu. YCTaHOBIIEHO, O CTIMKICTh € YHIBEPCAJIbHOK 03HAKO, SIKA IPUTAMAHHA
opraHizoBaHUM opMaMm CIiBy4acTi B LIiJIOMY, & TOMY HE MOK€ MaT HOPMAaTUBHOTO IU(epeHIIil0l040ro 3HaUeHHsI.
3anponoHOBaHO HOPMATUBHO MEPE0AYNTU TaKy AU(PEPEHILiI0I0YY 03HAKY 3JI0YMHHOI OpraHisatiii, SIK
CTPYKTYPOBAHICTb, sIKa y YuHHOMY KK mae nareHTHUI XapakTep. OXapakTepu30BaHO CTPYKTYPOBAHICTb 3JI04MHHO]
opraHizatiii, SIKa CKJIaIla€ThCsl 3 OKPEMUX eJIeMEHTIB (WieHiB opraHisanii Ta/a6o ii CTpyKTypHUX YaCTHH), SIKi MalOTh
dyHKUiOHAIbHE PU3HAYEHHS, [iaJIEKTUYHO B3aE€MOJIIIOTh 3 iHIIMMU €JIeMEHTaMU CTPYKTYPU 3JI0YMHHOI
opraxisallii, yTBOPIOIOYY Pi3Hi FTOPU30HTANILHUM (JIiHINTHMIT) Ta BEPTUKAIbHUM (iepapxiuyHuil) piBHi
CTPYKTYPOBAHOCTi. 3p06JIeHO BUCHOBOK, 110 i€epapxiyHiCTb € 03HAKOK CTPYKTYPOBAHOCTI, sIKa IepeoadeHa y
MDKHApOJHUX KOHBEHIIiSIX SIK ieHTU(iKyioya O3HaKa OpraHizoBaHUX 3JI0YMHHUX TPYIL, & TAKOX Iepei6adyaeThCs

y 6araTbox KpUMiHaJIbHUX KOJEKCAX, L0 aHAJIi3yBaIKCs Mifl Yac JOCiIKeHHs. BuzHaueHo, mo audepeHiooye
3HQYEHHS MK OpraHi30BaHOIO IPYIOI0 Ta 3JI0YMHHOIO OpraHisalli€lo Mae 1 Taka 03HaKa, 1o nependadeHa

B MDKHApOJHMX JJOKYMEHTAX Ta 3alIPONIOHOBAHA [0 BKIIOYEHHS PO3poOHMKaMu poekTy KK, sik MeTa oTpuMaHHSs
¢diHaHCcoBoi abo iHIIOi MaTepiasbHOI BUroAu. ¥ KpUMiHaJIbHOMY 3aKOHO/IABCTBI 3apyODKHUX JlepsKaB IpaBuia

IMPpU3HAYE€HHS TTIOKaPpaHHA CHiBy‘IaCHI/IKaM BU3Ha4YeHi HO—piSHOMy.

2. The dissertation is devoted to the study of the problem of differentiation of criminal liability of participants in
organized forms of complicity. Section 1 examines the theoretical foundations of differentiation of criminal liability
of participants in organized forms of complicity. Differentiation and individualization are called independent but
interdependent principles of criminal law. The author characterizes the features of these principles and
establishes the distinctive properties between them, which include: 1) the level of activity of the authorized subject:
the level of rulemaking (differentiation), the level of law application (individualization); 2) the subject of
implementation: the legislator (differentiation), the court (individualization); 3) the final legal document: the text of
the Criminal Code (differentiation), the final court decision (individualization); 4) the result: differentiating rules
(for differentiation), the choice of the sentence for the convicted person (for individualization); 5) criteria: the



nature of public danger, the typical degree of public danger, the nature of the perpetrator (differentiation criteria),
the severity of the criminal offense committed, the identity of the perpetrator (basic general), circumstances
mitigating and aggravating punishment (auxiliary general), the nature and degree of participation of each of the
accomplices in the commission of a criminal offense (special) (individualization criteria). The author distinguishes
between the levels of individualization, namely, ordinary (within the sanction of the article) and extraordinary
(beyond the sanction of the article, taking into account the provisions of the General Part of the Criminal Code). In
terms of time, ordinary individualization precedes extraordinary individualization. The author shows that the
States which have ratified the Palermo Convention have distanced themselves from the concept of a criminal
organization as envisaged in Framework Decision 2008 /841/JHA by criminalizing the establishment and operation
of an organized criminal group. Some countries have introduced a national flavor to the understanding of
organized forms, due to historical traditions that have influenced the existence of national organized forms of
complicity, such as a mafia-type criminal organization (Italy), «thieves in law», «underworld» (Georgia). The EU
member states differentiate criminal liability for organized forms of crime to a greater extent in the articles of the
Special Part, while the post-Soviet states — in both the General and Special Parts of their Codes. The author
supports the approach according to which group (a group of persons and a group of persons by prior conspiracy)
and organized (an organized group and a criminal organization) forms of complicity (forms generalis) should be
distinguished by the degree of cohesion. The difference between forms generis and forms generalis, apart from the
location of the relevant provisions, is that the legislator uses the features of forms generalis when constructing
forms generis complicity. If the article of the Special Part of the Criminal Code describes complicity in the form of
generalized forms using terminology which makes it possible to identify its belonging to one of the forms of
complicity in the form of generalized forms, then this form of generalized forms and its features should be used to
characterize the relevant form of generalized forms. The author concludes that a gang (Article 257 of the Criminal
Code), given the lack of a clear definition by the legislator of its belonging to any organized form generalis, may
take the form of both an organized group and a criminal organization, and a criminal association (Parts 4, 5 of
Article 255 of the Criminal Code) may take the form of a criminal organization. The author concludes that a
criminal association is not an independent form of complicity. Section 2 is devoted to the differentiation of
criminal liability of participants of organized forms of complicity in the articles of the General Part of the Criminal
Code of Ukraine. It is established that stability is a universal feature inherent in organized forms of complicity in
general, and therefore cannot have a normative differentiating value. The author proposes to provide for such a
differentiating feature of a criminal organization as structuredness, which is latent in the current Criminal Code.
The author characterizes the structure of a criminal organization which consists of individual elements (members
of the organization and /or its structural parts) which have a functional purpose and dialectically interact with
other elements of the criminal organization structure, forming different horizontal (linear) and vertical
(hierarchical) levels of structure.
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Baacue IlpizBume Im'a Ilo-6aTbKOBI:
1. TkayeHnko BanienTuHa BacusniBHa

2. Valentyna V. Tkachenko

KBasmigikanis: k.10.1., 12.00.08
InenTudikarop ORCID ID: 0009-0009-4030-3253
JoparkoBa iHdpopmamnist:

IloBHe HaliMeHYBaHHSI IOPHUAHUYHOI 0COOM: KuiBchKuil HauioHaIbHMIT yHiIBEpCUTET iMeHi Tapaca

[leByeHka

Kog 3a €IPIIOY: 02070944

Micue3HaxoaKeHHS: ByJI. Bosmogumupceska, 6yg. 60, Kuis, 01033, YkpaiHa
dopma ByacHOCTI: [lepxasna

Cdepa ynpaBriHHS: MiHicTepCTBO OCBITH | HayKK YKpaiHu

InenTudikarop ROR:

PeuenseHTu

Bsacue IlpizBuuie Im's I1o-6aThKOBI:
1. Kybanbcekuii Bragucnas Hapuusosuy

2. Vladyslav N. Kubalskyi

KBasigikanis: x.1o.1., nou., 12.00.08
InenTudikarop ORCID ID: 0000-0001-6127-5786
JoparkoBa indpopmamnist:

IloBHe HaiMeHYBaHHSI IOPHUAHUYHOI 0COOH: [HCTUTYT lepKkaBy i npaBa im. B. M. Kopenpkoro HanjionansHoi

aKkageMii HayK YKpaiHu

Kopg 3a €IPIIOY: 05417130

Micqesﬂaxon)KeHHﬂ: ByJI. TPbOXCBITUTENBCHKA, OyA. 4, Kuis, 01001, Ykpaina
dopma ByacHOCTI: [lepxasna

Cdepa ynpaBiiHHS: Haujonanbna akaziemist Hayk Ykpainu

InenTudikarop ROR:

VIII. 3ak/1104Hi BiZOMOCTI



BaacHe IlpizBume Im's I10-6aTbKOBI Typnosa tOsis AnarosniiBHa
TOJIOBH pajgu

BiiacHe IIpisBuie Im'sa ITo-6aTbKOBI Typnosa IOnis AnaroniiBHa
rOJIOBYIOYOrO Ha 3acCimaHHi

BignoBigasbHuUI 3a MiATOTOBKY CkpurnHiok O.B.

00JIiIKOBHX JOKYMEHTIB

PeecTpartop YkpIHTEI

KepiBHuKk Bigginy YKpIHTEI, mpo €
BiJIIOBiZaJIbHUM 3a peE:CTpaI.lilO HayKOBO'l' Opuenko TersiHa AHaToJIiBHA

OisIIBHOCTI




