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2. Procedural procedure for clarifying the circumstances of criminal proceedings and verifying them with evidence
at the stage of the trial.

Pedepar:

1.V npuceprauii BupileHo HayKOBe 3aBAAHHS, 110 I0JISAra€ B KOMIIJIEKCHOMY JOCJIIIKEHHI CyTHOCTI IIPOLeNypU
3'sICyBaHHS OOCTaBMH, BCTAHOBJICHUX I1iJ], 4aC KPUMiHAJIbHOTO MIPOBAIKEHHS, Ta MIePEeBipKU iX JOKa3aMH SK eTaIly
cTafiii CyJoBOTrO po3rsany. PO3KpUTO TEOPETUKO-METOIOJIOTIYHI OCHOBM pearisaliii 3acajiy 3MarajabHOCTi CTOPIH Ta
CcB0OOOM B [I0JaHHI HUMU CYZy CBOiX OKa3iB i y JOBeieHHI lepe], CyAOoM iX IIEpEeKOHJIMBOCTI Mif] 4ac CyJJ0BOTO

posrysny. OnpanboBaHO TEOPETUKO-TIPUKIIALHI MiXOAU BYEHUX Ta IIPAKTUKIB [0 MOHSTTS Ta 3MiCTy KaTeropii



«3MarajbHICTb», [IPOCIIiZKOBAHO ii rTeHe3y B KpUMiHaJILHOMY IIPOLECYyalbHOMY 3aKOHOJABCTBI YKpainu. Ha piBHi
MI>)KHapOJIHO-TIPaBOBUX CTAHAPTIB aKyMyJIbOBAHO IIPABOBi 03Ullii €EBPONENCHKUX IPAaBOBUX IHCTUTYLIN 010
OKPECJIEHOTI'0 TMTaHHS. KOHCTAaTOBaHO, 110 3MarajbHiCTh CTOPiH Ta CBOOO1A B IIOJJaHHI HUMU CYJly CBOIX J10OKa3iB iy
IOBEJEHHI IIepe]], CyIOM iX IePEeKOHJINBOCTI € OJHUM i3 PyHAAMEHTAJIbHUX [IPUHINIIIB KPUMiHAJIbHOTO
IIPOBAJKEHHS, 110 BU3HAYA€E OT0 TUIOJIOTIIO Ta N06Y0BY. 3MarajibHICTh € TapaHTi€elo peasisallii mpaB yYaCHUKIB
IIPOLIECY, & TAKOXX KJIIOYOBUM €JIEMEHTOM 0ajlaHCy [IPOLieCyaIbHUX IIpaB CTOPiH KPUMiHAJILHOTO IIPOBAIKEHHS.
CdopMysibOBaHi 03HAKHY, IPUTAaMaHHi 3MarajJbHOCTI B KpUMiHaJIbHOMY ITPOBA/I’)KE€HHI SIK IPAaBOBOMY IIOHSITTIO
(mpaBoBil KaTeropii): a) yYHOPMOBAHICTB, 5IKa NOJISITA€ B TOMY, IO BiANOBigHA 3acala Ma€ HOPMATUBHUMN 3MiCT, 1O
3HAXOAUTb CBOE BiobpaskeHHs B 6a30Bili cT. 22 KIIK YkpaiHy, a TakoX iHIIKX MoJ0KeHHIX Kogekcy, sKi
00YMOBJIIOIOTH ii peasizaliio («HafaloTh IPAKTUYHOTO XXUTTSI»); 6) KOMILJIEKCHICTb (BCEOXOIIIOIOUMI XapaKTep) —
O3Ha4ae Te, 10 ITpaBUJIa, AKi BU3BHAYAIOTh 3MiCT 3MarajJbHOCTI, PO3IIOBCIOIKYIOTbCS Ha BCiX Y4aCHUKIB
KPUMIHaJILHOTO NIPOBA/IKEHHS, SKi BiZICTOIOIOTL CBOi iHTEpECH B 3Mara’sbHiil poueaypi B Mexkax KpUMiHaJIbHOTO
IIPOLIeCy; B) 3araJibHOOOOB SI3KOBICTb, sIKa Ilepebdadyae 000B 130K BUKOHAHHS IIPUIIUCIB, 1110 CTAHOBJISITh 3MICT
3acagy; ) MpaBo3axucHa QyHKIis - NIOJISITa€ B TOMY, 1[0 OPTaHU Ta 0COOW, SIKi 3[ilICHIOIOTh KPUMiHaJIbHE
IIPOBA/I)KEHHSI, MAIOTh 3a0€311e4yBaTy peasi3allilo IpaB Ta 3aKOHHUX iHTePECiB yYaCHUKIB KDUMiHAIBHOTO
IIPOBA/IKEHHSI B 3MarajpHill mpouenypi. 3sepHyTo yBary, mo ct. 22 KITK Vkpainu Mae femo «ooMexeHni» 3MicT,
OCKIJIbKM 3aKPiIlJIO€ 3MarajbHiCTh BUKJIIOYHO Mi’K CTOPOHAMM KPUMIHAJIBHOTO IIPOBAIKeHHs. HopMa He OXOIIioe
3MarajibHOro XapakTepy IpoLecy, M0 Mae Micle Iifl 4ac BiCTOIOBAaHHS iHTEPECiB iHIIMX CY0’'eKTiB, SKi B MEXax
KPUMiHaJIBHOTO IIPOBA/IKEHHS 260 32 MO0 pe3ysibTaTaMy MOXYTb OYTH IIPUTSATHYTI 10 MaTepiasbHOI 260
IIpoliecyasbHOI BiflIOBiNaJbHOCTI, 44 J0 HUX OyAyTb 3aCTOCOBaHI iHIIi 3aX041 KPUMiHAIbHO-TIPABOBOTO XapaKTepy.
ApryMeHTOBaHO, 10 10 CTOPiH KPMMiHaJIbHOTO IPOBAJI)KEHHS MalOTh OyTH BiJHECEH] HE TiNIbKU yYaCHUKH,
Bu3HaueHi y 1. 19 4. 1 cr. 3 KIIK Ykpainmy, ajne i 6yap-saKi 0cobw, SIKi Mif 9ac Cy10BOTr0O NPOBaKEHHS, MAl04U
«IIpOLIeCyasIbHOTO OTIOHEHTA», 3aXUIIal0Th CBOI ITpaBa abo BiJICTOIOIOTh 3aKOHHI iHTepecu. 3po6JeHO BUCHOBOK, 1[0
ONTUMI3allisl CTPYKTYpPH CyJIOBOTO PO3IJISIAY SIK HEBi'€MHOI CKJIaJloBOi CUCTEMU KPUMIHAJIBHOTO NPOLIECY €
nepeyMOBOIO 3a0e3I1e4eHHs 10ro LiIICHOCTI Ta AieBOCTi, peasizalii 3acaj, KpMMiHaJIbHOTO [IPOBAIPKEHHS Ta
IOCSITHEHHS 1oro 3aBfaHb. [linkpecyeHo, mo Hapasi KIIK Ykpainu He BiiMe>XXOBye YaCTHH (€TalliB) Cy10BOrO
poarysiay. [Taparpad 3 riasu 28 KIIK Ykpainu 3akpimitoe 3arajabHy NpoLenypy CyLOBOTO po3risay, Horo
IT0JIO>KEHHS OXOIIIOIOTh BCi eTamnu Ljei cTafii Ta BeCbh KOMIUIEKC MPOLECYaJbHUX [il, 110 Ha Hill BANHAIOTHCA. Ha
OCHOBI aHaJIi3y HAyKOBUX ITpallb BYEHUX, iICTOPUYHOTO EKCKYPCY A0 [i04Y0ro B pi3Hi r1epioayn KpUMiHaJIBLHOTO
[IPOLIeCyalbHOTO 3aKOHOAABCTBA YKpaiHy, MiATPUMAHO Ta LOJLATKOBO OOIPYHTOBAHO AYMKY OO JOLiIIbHOCTI
[IOJAJIbIIOr0 HOPMATUBHOIO 3aKPillJIEHHS MOy €TaIliB CyJOBOrO PO3IJISy Ha ME€BHI YaCTUHU. 3alIPOIIOHOBAHA
Bi/INOBiHA apxiTeKTOHiKa, Ha3Ba Ta ix 3MiCTOBHE HallOBHEHHS, 30kpemMa: § 3. [Iponenypa cygoBoro posrasny § 3.1.
[ToyaTok cyzmoBoro posrisagy. § 3.2. 3'sicyBaHHS 06CTaBMH, BCTAHOBJIEHUX IIiJ] YaC KPUMiHaJIbHOTO IIPOBAIKEHHS, Ta
nepesipka ix mokazamu. § 3.3. Cynosi nebatu. § 3.4. 3akiouyHe cj0B0 06BMHYBayeHOro. § 3.5. YxBasieHHs Ta
IIPOTroJIOLIEHHS] BUPOKY. BHsIBIEHO HEBiNIOBIAHICTh HAa3B CTaAill CyJIOBOTO NIPOBAIKEHHS, 3aKPIIJIEHNX 3aralbHUMU
MIOJIOKEHHSIMU KOJEKCY (CT. 3), Ta TUX, 0 MicTsAThed B riaBax 28-32 KIIK Ykpainu. 3 MeTO0 yCyHEeHHS
PO306IKHOCTEN PEKOMEH/I0BAHO: a) 3aMiHUTH Ha3By ri1aBu 29 «CynoBi pileHHs» Ha «YXBaJIEHHS Ta IIPOTOJIOMIEHHS
CYyJIOBOTO pillleHHsI»; 6) 3aMiHUTH Ha3By ryaBu 31 «I[IpoBafpKeHHs B CyZi anessuiiHoi iHcTaHii» Ha «[IpoBajykeHHs 3
nepersiy CyAOBUX pillleHb B anlesIsLiHOMY NMOPSIKY»; B) 3aMiHUTH Ha3By ry1aBu 32 «IIpoBaJP)KeHHS B CyAi
KacauinHoi incTannii» — Ha «[IpoBafyKeHH 3 Ieperany Cy4OBYX pillleHb Y KaCaliiiHOMY MTOPSAIKY».

2. The dissertation solves the scientific task of comprehensively studying the procedure for ensuring the rights of
participants in judicial proceedings by the court at the stage of clarifying the circumstances to be established in
criminal proceedings and verifying them with evidence. The theoretical and methodological foundations of the
implementation of the principle of adversarial nature of the parties and their freedom in presenting their evidence
to the court and in proving their persuasiveness before the court during the trial are revealed. The theoretical and
applied approaches of scientists and practitioners to the concept and content of the category of "adversarial" are
studied, its genesis in the criminal procedural legislation of Ukraine is traced. At the level of international legal
standards, the legal positions of European legal institutions on the outlined issue are cumulated. It is stated that



the adversarial nature of the parties and the freedom to present their evidence to the court and to prove their
persuasiveness before the court is one of the fundamental principles of criminal proceedings, which determines its
typology and structure. Adversarial nature is a guarantee of the implementation of the rights of the participants in
the process, as well as a key element of the balance of procedural rights of the parties to criminal proceedings. The
features inherent in adversarial nature in criminal proceedings as a legal concept (legal category) are formulated: a)
normalization, which consists in the fact that the relevant principle has a normative content, which is reflected in
the basic article. 22 of the Code of Criminal Procedure of Ukraine, as well as other provisions of the code, which
determine its implementation (“give practical life”); b) comprehensiveness (comprehensive nature) - means that
the rules that determine the content of adversarial proceedings apply to all participants in criminal proceedings
who defend their own interests in the adversarial procedure within the criminal process; c) general obligation,
which provides for the obligation to comply with the provisions that constitute the content of the principle; d) the
human rights protection function is that the bodies and persons conducting criminal proceedings must ensure the
implementation of the rights and legitimate interests of participants in criminal proceedings in the adversarial
procedure. It is noted that Art. 22 of the CPC of Ukraine has a somewhat “limited” content, since it establishes
adversarial proceedings exclusively between the parties to criminal proceedings. The norm does not cover the
adversarial nature of the process that takes place when defending the interests of other subjects who, within the
framework of criminal proceedings or as a result of them, may be held materially or procedurally liable or other
measures of a criminal nature will be applied to them. It is argued that the parties to criminal proceedings should
include not only the participants defined in clause 19, part 1, article 3 of the Code of Criminal Procedure of Ukraine,
but also any persons who, during the course of the trial, having a “procedural opponent”, defend their rights or
defend legitimate interests. It is concluded that optimizing the structure of the trial as an integral component of
the criminal process system is a prerequisite for ensuring its integrity and effectiveness, implementing the
principles of criminal proceedings and achieving its objectives. It is emphasized that currently the Code of Criminal
Procedure of Ukraine does not distinguish between parts (stages) of the trial. Paragraph 3 of Chapter 28 of the
Criminal Procedure Code of Ukraine establishes the general procedure for judicial review, its provisions cover all
stages of this stage and the entire complex of procedural actions performed at it. Based on the analysis of scientific
works of scientists, a historical excursion into the criminal procedural legislation of Ukraine in force in different
periods, it is supported and additionally substantiated the opinion on the expediency of further normative
consolidation of the division of the stages of the trial into certain parts. The corresponding architecture, name and
their content are proposed, in particular: § 3. Trial procedure § 3.1. Beginning of the trial. § 3.2. Clarification of the
circumstances to be established in criminal proceedings and their verification by evidence. § 3.3. Court debates. §
3.4. Closing statement of the accused. § 3.5. Adoption and pronouncement of the verdict.
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