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2. Procedural procedure for clarifying the circumstances of criminal proceedings and verifying them with evidence
at the stage of the trial.

Pedepar:

1. ¥ npuceprauii BupimeHo HayKOBe 3aBAAHH4, 110 NOJISITA€ B KOMITJIEKCHOMY JOCJIIJI)K€HHI CyTHOCTI IPOLieypy
3'sICyBaHHSs 0OCTaBMH, BCTAHOBJIEHUX I1iJ] Y4aC KPMMIiHaJIbHOTO NIPOBAJ)KEHHS, Ta NIEPEBiPKU iX JOKazaMH SK eTaIy
crafii cynoBoro posrisify. PO3KpUTO TEOPETUKO-METONOJIOTIYHI OCHOBU peartisallii 3acaiy 3MarajabHOCTI CTOPiH Ta
cB06OM B [IOJAaHHI HUMU CYZy CBOiX IOKa3iB i y JOBeIeHHi nepey CyLoM iX IIepeKOHINBOCTI Iif] 4ac Cy0BOTO
posriany. Onpanb0BaHO TEOPETUKO-TIPUKIIAAHI MITXOIM BYEHUX Ta IPAKTHUKIB 10 TIOHATTS Ta 3MiCTy KaTeropii
«3MarajbHiCTb», IIPOCIIAKOBAHO il FeHe3y B KpUMiHATILHOMY IIPOLLECYyaJlbHOMY 3aKOHOIABCTBI YKpainu. Ha piBHi
MIP)KHapOJHO-TIPaBOBUX CTaHAPTIB aKyMYyJIbOBAHO IIPABOBi MO3ULlii €BPONENCHKUX IPABOBUX IHCTUTYLIM 1110110

OKpPEeCJIEHOI'0 ITMTaHHS. KOHCTAaTOBaHO, 10 3MarajibHiCTh CTOPiH Ta CBOOOIA B IIOJJaHHI HUMU CYJly CBOIX 1OKa3iB iy



IOBEIEHHI IIepe]] CyIOM iX IePEeKOHJINBOCTI € OJHUM i3 PyHAAMEHTAJIbHUX [TPUHLNIIIB KPUMiHAJIbHOTO
IIPOBA/I’KEHHS, 1110 BU3Ha4Ya€ HOT0 TUIIOJIOTiI0 Ta IIOOYHOBY. 3MarajbHICTh € rapaHTielo peasizalii IpaB y4aCcHUKIB
IIPOLIECY, & TAKOXK KJIIOYOBUM €JIEMEHTOM 0ajlaHCy IIPOLeCyaIbHUX [IPaB CTOPiH KPUMiHAJILHOTO IIPOBAIKEHHS.
CdopMysibOBaHi 03HAKHY, IPUTAMAaHHI 3MarajJbHOCTI B KPUMiHaJIbBHOMY [TPOBA/I>)KE€HHI SIK IPABOBOMY IIOHSITTIO
(mpaBoBiil KaTeropii): a) yHOpPMOBAHICTb, sIKa [10JISITa€ B TOMY, 110 BillIOBiHA 3acazia Mae HOPMATUBHUI 3MICT, 1O
3HaXOAUTb CBOE BioOpaskeHHs B 6a30Bili cT. 22 KIIK YkpaiHy, a TakoxX iHIIKX Mos10KeHHIx Kogekcy, sKi
00YMOBJIIOIOTH ii peasisaliio («HafaloTb IPAKTUYHOTO XKUTTSI»); 6) KOMILJIEKCHICTb (BCEOXOIIIOIOUNI XapaKTep) —
O3Hayae Te, 0 IIPaBUJIa, AKi BU3HAYAIOTh 3MICT 3MarajJbHOCTI, PO3IIOBCIOIKYIOTbCS Ha BCiX Y4aCHUKIB
KPUMIiHaJIbHOTO IIPOBA/I)KEHH4, SIKi BiZICTOIOIOTh CBOi iHTE€pECH B 3MarasbHiil Npoueaypi B MeXXax KpUMiHAJIbHOTO
IIPOLIECY; B) 3araJIbHOOOOB SI3KOBICTb, sIKa Ilepedadyae 000B 130K BUKOHAHHSI IIPUIIUCIB, 110 CTAHOBJISITh 3MICT
3acay; ) MIpaBo3axUcHa (QYyHKIis - NOJISITa€ B TOMY, 1[0 OPTaHU Ta 0COOW, SIKi 3iICHIOIOTh KPUMiHaJIbHE
IIPOBAJPKEHHSI, MalOTh 3a0€3e4yBaTy peasi3allilo IpaB Ta 3aKOHHUX iHTepeCiB yYaCHUKIB KPUMiHAJIbHOTO
IIPOBA/I)KEHHSI B 3MarajbHill nmpouenypi. 3sepHyTo yBary, mo ct. 22 KITK Vkpainu mae aemo «ooMexxeHnn» 3MicT,
OCKIJIbKM 3aKPiIJII0€ 3MarajbHiCTh BUKJIIOYHO MiDK CTOPOHAMM KPHMMiHaJIbHOTO ITPOBAIKeHHS. HopMa He 0XOIioe
3MarajibHOro XapakTepy IPOoLecy, [0 Mae Miclie Iif 4ac BifCTOIBaHHS iHTepeciB iHIMX Cy6’'eKTiB, SKi B MeKax
KpUMiHAJIBHOTO IIPOBAIKEHHS ab0 32 MOro pe3ysibTaTaMy MOXYTb OYTH IIPUTATHYTI 0 MaTepiabHOI a6o
IIpOLIeCyabHOI Bif[IOBiNaJIbHOCTI, 44 O HUX OyAyTb 3aCTOCOBAHI iHIIi 3aX041 KPUMiHAIbHO-IIPABOBOTO XapaKTepy.
ApryMeHTOBaHO, IO 0 CTOPiH KPMMiHaJIBHOTO IPOBAIXEHHS MAIOTh OyTH BiTHECEH] He TiIbKU YyYaCHUKH,
Bu3HaueHi y 1. 19 u. 1 cr. 3 KIIK Ykpainmy, ajne i 6yap-s1Ki 0co6w, SIKi i 9ac Cy10BOT0 IPOBAIKEHHS, MAI04U
«IIPOLeCyaJIbHOTO OIIOHEHTAa», 3aXUIAI0Th CBOi IIpaBa abo BiJICTOII0Th 3aKOHHI iHTepecu. 3po6yieHO BUCHOBOK, 110
OINTHMIi3allisl CTPYKTYpHU CYZ0BOIO PO3IJISAY SK HEBiJ€MHOI CKJIalOBOi CUCTEMU KPUMiHAJILHOTO IIPOLIECY €
nepenyMoBOIO 3a6€3Me4eHHS OTO 11iJ1iCHOCTI Ta Ji€eBOCTi, peanisallii 3acaj KpUMiHaJIbHOTO ITPOBAIKEHHS Ta
IOCSATHEHHS Horo 3aBnaHs. [Tinkpecieno, mo Hapasi KITIK Ykpainu He BilMe>KOBYye 4acTHH (eTalliB) Cy10BOro
poarysay. Ilaparpad 3 riasu 28 KIIK Ykpainu 3axkpimitoe 3arajabHy NpOLenypy Cy0BOTO po3IJsify, HOro
II0JIO’KEHHS OXOIUIIOIOTh BCi eTamny Ljei cTazii Ta BeCh KOMIUIEKC MPOLECYaJbHUX Ail, 110 Ha Hill BANHAIOTbCA. Ha
OCHOBI aHaJIi3y HayKOBUX ITpallb BYEHUX, ICTOPUYHOTO EKCKYPCY A0 [i0Y0ro B pi3Hi repioayu KpUMiHaJIbHOTO
IIpoliecyasbHOTr0 3aKOHOAABCTBA YKpaiHy, NiATPUMAaHO Ta 10JATKOBO OOIPYHTOBAHO AYMKY 100 JOLiTbHOCTI
[IO/IQJIBLIIOr0 HOPMATUBHOTO 3aKpPillJIEHHS MOAi/y eTalliB CyZ0BOrO PO3IJIly Ha II€BHi YaCTUHU. 3alIPOIIOHOBAHA
BiAITIOBifiHA apXiTeKTOHika, Ha3Ba Ta ix 3MiCTOBHE HAallOBHEHHS, 30KpeMa: § 3. [Iponenypa cygosoro posrasny § 3.1.
[TogyaTok cyzmoBoro posrisgy. § 3.2. 3'sicyBaHHS 06CTaBMH, BCTAHOBJIEHUX IIiJ] YaC KPUMiHaJIbHOTO TIPOBAIKEHHSI, Ta
nepesipka ix nokazamu. § 3.3. Cynosi nebatu. § 3.4. 3akiouHe cj10BO 06BMHYBayeHOro. § 3.5. YxBasieHHs Ta
IIPOTroJIOLIEHHS] BUPOKY. BHsIBI€HO HEBINOBIAHICTh HAa3B CTAaMlil CyJIOBOTO IIPOBAIKEHHS, 3aKPIIJIEHNX 3araJbHUMU
MI0JIOKEHHSIMU KOZEKCY (CT. 3), Ta THX, [0 MiCTATbCS B riaBax 28-32 KITK YkpaiHu. 3 MeTO yCyHEeHHS
PO306i’KHOCTEN PEKOMEH/I0BAHO: a) 3aMiHUTU Ha3By ri1aBu 29 «CynoBi pileHHs» Ha «YXBaJIeHHs Ta IIPOTOJIOIEHHS
CYyJIOBOTO pillleHHSs»; 0) 3aMiHUTH Ha3By ryasu 31 «[IpoBafpKeHHs B CyAi anessLiinoi iHcTaHLjii» Ha «I[1poBajykeHHs 3
nepersiay CyLOBUX pillleHb B alesIsILiHOMY MOPSAKY»; B) 3aMiHUTH Ha3By y1aBu 32 «IIpoBaJ>KeHHS B CyAi
KacaliHoi incTaHii» — Ha «[IpoBafpKEHHS 3 IEPETIIANy CYOOBUX PillleHb Y KaCalliitHOMY MOPSIKY».

2. The dissertation solves the scientific task of comprehensively studying the procedure for ensuring the rights of
participants in judicial proceedings by the court at the stage of clarifying the circumstances to be established in
criminal proceedings and verifying them with evidence. The theoretical and methodological foundations of the
implementation of the principle of adversarial nature of the parties and their freedom in presenting their evidence
to the court and in proving their persuasiveness before the court during the trial are revealed. The theoretical and
applied approaches of scientists and practitioners to the concept and content of the category of "adversarial" are
studied, its genesis in the criminal procedural legislation of Ukraine is traced. At the level of international legal
standards, the legal positions of European legal institutions on the outlined issue are cumulated. It is stated that
the adversarial nature of the parties and the freedom to present their evidence to the court and to prove their
persuasiveness before the court is one of the fundamental principles of criminal proceedings, which determines its
typology and structure. Adversarial nature is a guarantee of the implementation of the rights of the participants in



the process, as well as a key element of the balance of procedural rights of the parties to criminal proceedings. The
features inherent in adversarial nature in criminal proceedings as a legal concept (legal category) are formulated: a)
normalization, which consists in the fact that the relevant principle has a normative content, which is reflected in
the basic article. 22 of the Code of Criminal Procedure of Ukraine, as well as other provisions of the code, which
determine its implementation (“give practical life”); b) comprehensiveness (comprehensive nature) - means that
the rules that determine the content of adversarial proceedings apply to all participants in criminal proceedings
who defend their own interests in the adversarial procedure within the criminal process; c) general obligation,
which provides for the obligation to comply with the provisions that constitute the content of the principle; d) the
human rights protection function is that the bodies and persons conducting criminal proceedings must ensure the
implementation of the rights and legitimate interests of participants in criminal proceedings in the adversarial
procedure. It is noted that Art. 22 of the CPC of Ukraine has a somewhat “limited” content, since it establishes
adversarial proceedings exclusively between the parties to criminal proceedings. The norm does not cover the
adversarial nature of the process that takes place when defending the interests of other subjects who, within the
framework of criminal proceedings or as a result of them, may be held materially or procedurally liable or other
measures of a criminal nature will be applied to them. It is argued that the parties to criminal proceedings should
include not only the participants defined in clause 19, part 1, article 3 of the Code of Criminal Procedure of Ukraine,
but also any persons who, during the course of the trial, having a “procedural opponent”, defend their rights or
defend legitimate interests. It is concluded that optimizing the structure of the trial as an integral component of
the criminal process system is a prerequisite for ensuring its integrity and effectiveness, implementing the
principles of criminal proceedings and achieving its objectives. It is emphasized that currently the Code of Criminal
Procedure of Ukraine does not distinguish between parts (stages) of the trial. Paragraph 3 of Chapter 28 of the
Criminal Procedure Code of Ukraine establishes the general procedure for judicial review, its provisions cover all
stages of this stage and the entire complex of procedural actions performed at it. Based on the analysis of scientific
works of scientists, a historical excursion into the criminal procedural legislation of Ukraine in force in different
periods, it is supported and additionally substantiated the opinion on the expediency of further normative
consolidation of the division of the stages of the trial into certain parts. The corresponding architecture, name and
their content are proposed, in particular: § 3. Trial procedure § 3.1. Beginning of the trial. § 3.2. Clarification of the
circumstances to be established in criminal proceedings and their verification by evidence. § 3.3. Court debates. §
3.4. Closing statement of the accused. § 3.5. Adoption and pronouncement of the verdict.
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