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Pedepar:

1. BinoObpaskeHHs! pe3yJbTaTiB JOCiKeHHs. [lucepTaliiiHe OOCTiIKEHHS CIIPSIMOBaHe Ha BUPILIEHHS 32
IOTIOMOTOI0 HOBHX IIi/IXO[IiB iCHYIOUMX [IPABOBUX MTPO6JIEM, SIKi IOB’A3aHi 3 TAKUM SIBUIIAMM SIK 3JI0BKMBAHHS
aJlBOKaTOM CBOIMU Cy0'€KTUBHUMU NpaBaMu (Y CYLOYMHCTBI, TP YKJIaZaHHI i IPUIIMHEHH] JOTrOBOPIB PO IIPaBOBY
IOTIOMOTY, 3[1iiCHEHHI aJIBOKaTChKOI AislIbHOCTI, TOIO0) Ta AUCLUIITIIHAPHA Bif[TOBiAA/IbHICTb 32 HbOTO. Takui
HaIpsIMOK TOCJIiIPKEHHS] KOMIIJIEKCHO HE PO3TJIsIaBCs B JUCEPTALifHUX poOOTax iHIINX BUeHUX. Ajle BiH Mae
iCTOTHE 3Ha4YeHHSI, OCKIIbKY IIPSMO IMOB'SI3aHMH i3 3aXUCTOM IIPaB Ta iHTEpecCiB JIOAWHU, LOCTYIIOM JIO SIKICHO]
IIPaBHUYOI JOIIOMOTY, HEOOXITHICTIO 3a0€e3MeYeHHsI He3alesKHOCT] alBOKaTypy Ta 37ilICHEHHS HElo
KOHCTUTYLIMHUX QYHKIiN 6€3 >)KOJHUX TUCKY, CIEKYJISLiI Ta HEBU3HAYEHOCTI, BiIbHUM IOCTYIIOM [0 IIPaBOCYII,
3aKOHHICTIO i OGI'PYHTOBAHICTIO CYIOBUX PillleHb, CTPOKAMU PO3IJISiAY CIIPaB, €(PEKTUBHICTIO Ta SKiCTIO
CYJIOYMHCTBA, YHi(iKallieo cTaHIapTiB IpaBoCyAls Ta afBOKATChKoi mpodecii 3 kpainamu €C, Tomo. CyvyacHi



TEeOpeTUYHi JOCIiIKeHHS [TOHATTS «3JI0BKMBaHHS IPaBOM» 6e3 X KOHKpeTu3alii i, 30KkpeMa, nepconidikarii,
MaloThb JOBOJIi aBCTPaKTHUI XapaKTep, a IIPU MOro 3aCTOCYBaHHI 1010 Pi3HUX HAIPSIMIB [isSJIbHOCTI aIBOKATiB 0YyJI0
BUSIBJIEHO 3HAYHE I10J1€ IJIS1 LOCJIIPKEHHS i yIOCKOHAJIEHHS HOPM 3aKOHOJIABCTBA, 30KPEMA, IIiJl 4ac
IVICLUIIIHAPHOTO IPOBAIKEHHS [IPOTU a[IBOKATA, HAIAHHS IPABOBOI IOIIOMOTY OJIHOMY KJIi€HTY AEKiIbKkoMa
aIBOKaTaMH, YKJIAJIEHHI JOrOBOPIB IIPO IIPAaBHUYY JOIIOMOTY TOLIO. Y IUCEPTALIMHOMY NOCIiIKEHH]
[IPOaHaJIi30BaHi Pi3Hi JOKTPUHAJIBHI MigX0OV Ta MOTJISAN MO0 CUTYALLl, 4Ki JO3BOJISIOTh alBOKaTaM
BAKOPUCTOBYBATH CBOI IIPaBa 3 METOIO 3JI0BKMBAHHA HUMU. JJOMIHYIOUI ITiAXOAM N0 PO3YMIHHS iICHYIOYMX
KOHLIEIi «3JI0BXMBAaHHA» [IPABOM B HAYKOBIi JliTepaTypi YKpainuy, MofijieHo Ha TPY OCHOBHI TPYIU: NI€pLIa, gKa
3arepeyvye iCHyBaHHS SBUILA «3JI0BXXUBAHHS [IPAaBOM», BBA)KAIOYU 10r0 OKCIOMOPOHOM, 00 «IIpaBo» Ta
«3JIOBKMBAHHS» € B3A€EMOBUKJIIOYHMMU KaTETOPisSIMU; IPYra, siKa PO3TJsiae «3J10BXKUBAHHS [IPAaBOM» SIK IPOMDKHY
KaTeropilo — «JAeMapKalilHy JIiHig» MK HasBHICTIO [IpaBa HA BYMHEHHS NIEBHUX [ill Ta MOT0 BiICYTHICTIO, ¥
BiJHOCHHAX, [l MeXI IIpaBa He € YiTKUMU, MK [IPaBOMIPHOIO MOBEIHKOIO Ta IIPAaBONOPYLUIEHHAM; TPETA —
3JI0B’KMBaHHSI [IpaBOM — 0COOJIMBUI BUJL ITPABOIOPYLIEHHS, sike € GOpMOIo «AedeKTHOI» peasniszallii cyo’eKTom
HasIBHOTO B HbOTO IIPaBa. 3a HACJIiAKOM KOHCTPYKTUBHO-KPUTUYHOIO aHaJi3y, IUCEPTAHTOM IIPOJAEMOHCTPOBAHO
pUOGIYHICTb TPETHOMY MiIXOY, 3 SKUM 3JI0BXXUBAHHS [TPAaBOM € OCOOJIMBMM BUIOM IIPABONOPYIIEHHS],
cpopMyIbOBAHO HOTO YiTKi O3HAKM Ta OOIPYHTOBAHO OCOGIMBUI BU, IUCUUILIIHAPHOI (podeciiiHoi)
BiITIOBiaJIbHOCTI, SIKW1 OTPUMAB IO AJIbIINI apIryMEHTOBAaHUI PO3BUTOK BIIPOJOBX yciei po6oTu. [lucepTaHToOM
[IPOaHaJi30BaHO MiACTaBU Ta MOPSOK NPUTITHEHHS a/IBOKaTa 4O TUCIUILIiHAPHOI (TpodeciiiHoi) BinmoBigaabHOCTI
3a 3JI0B)KMBAHHS ITPAaBOM BIIPOJOBXK Pi3HUX €MOX icTopil mpaBHMYOI mpodecii sk B YKpaiHi, Tak i 3a KOPLOHOM,
MOYMHAIYU 3 JJaBHbOPUMCBKUX YaciB Ta PaHHbOro CepeHbOBIUYS, NETANIbHO 3yIIMHEHO yBary Ha IOTOYHOMY
PETyJIIOBaHHI LIbOrO IMTAHHS HE JIMIIE B CY4aCHIl IIPaBOBill CUCTEMI YKpaiHuy, ajie i B [IpaBi Ta CyJOBil TPaKTULL
CIHIA, Anriii Ta Yenbcy, €Bpornenicekoro Coroasy ta npakruui €CILIL Takuii NOPiBHSJIBHUI aHAJII3 HAlaB MOKJIUBICTD
3pOOUTH OOI'PYHTOBAHI BUCHOBKU 3 METOIO BIOCKOHAJIEHHS 3aKOHOAABCTBA YKPAiHH, SIKe PeryJyioe MUTaHHS
IIPUTATHEHH a[IBOKaTa [0 JVCLMITIIHAPHOI BiATIOBiAA/IbHOCTI 32 3JI0BXKMBAHHS IIPAaBOM Ta IIPOLELYPY
3aCTOCYBaHHS TaKOi BiJIIOBiAANIbHOCTI. [JucepTaHTOM 3p00JI€HO YACJIEHH] IIPONO3ULlii 3 yIOCKOHAIEHHSI HOPM
3akoHy Ykpainu «[1po agBokaTypy Ta aBOKATChKY HislJIbHICTb», IPOLECYAJIbHUX KOLEKCIB, ray3€BUX HOPM
MarepiaJbHOrO MPaBa, a TAKOK OKPEMUX I0JIOKEHD [IpaBUII ajBOKaTChKOI €TUKU. HaykoBa HOBU3HA OJlep>KaHUX
Pe3yJIbTaTiB KOHKPETU3YETHCS Y TAKUX OCHOBHHUX I10JIO’KEHHSIX Ta BUCHOBKAX, SKi JMCEPTaHTOM BUHOCSTHCS Ha
3aXUCT: BIiepuie: ~C(POPMYJIbOBAHO €0MHE KOMIIJIEKCHE BU3HAYEHHS 3JI0BKMBAHHS IPABOM aJIBOKATOM SIK BULY
IVCLUIIIHAPHOTO (IpodecifHOro) IpOCTYIIKY, Mif, SKUM AUCEPTAaHT BU3HAYAE YMUCHY aKTUBHY [Iil0 0COOH, 5IKa €
aJIBOKaTOM YKpaiHy, a y BU3BHAYEHUX 3aKOHOM BUIIAJIKaX — iHO3EMHMM aJJBOKATOM, IIPABO Ha 3[1iliICHEHHS
aJIBOKATCHKOI [IisJILHOCTI SIKOI He 3yIIMHEHO, Ka OCOOUCTO 3[1ilICHIOE aJIBOKATChKY [IisIJIbHICTh HA KOPUCTD KJIi€HTa
Ha IMiJICTaBi YHHOTO JOTOBOPY IIPO HAJlaHHS [IPaBHUYOI JOTIOMOTH, I[O/I0 3aBiloMO 6e3MiiCTaBHOrO (BiZHOCHO
YMOB, TIOPSIAKY Y CTPOKiB) BUKOPUCTAHHS HasIBHOTO y Hei Cy6’'eKTUBHOTO IIpaBa 3 METOI0 HaCTaHHS HACJIJKIB, 1110
CIIPUYMHSIOTh 200 MOXKYTb CIIPUYMHUTY HENIPAaBOMipHE OOMEXKEHHSI IIPaB UM 3aKOHHUX iHTepeciB iHIIoi ocoobw,
HEe3aJIeXXHO Bifl HACTaHHS TaKUX IIPOTUNPABHUX HACJIJIKIB; ~-BU3HAYEHO CKJIaJ, TA O3HAKU OUCLUIIIIHAPHOTO
IIPOCTYIIKY Y BUZi 3JI0BKMBAHHS [IPABOM (Cy0’eKT, 00’eKT, Cy0’eKTUBHA Ta 00'€EKTUBHA CTOPOHA), PO3KPHUTO iX 3MiCT; -
cpopMyIbOBAaHO OCOOIMBY MeTY, PYHKLIii Ta IPUHLMNY JUCLUATIIIHAPHO]I BiZIIIOBiIaJIbHOCTI a/lBOKaTa,
OOI'PYHTOBAHO ii BiIMiHHICTb Bifi 3arajbHOi AMCLHUIIIIHAPHO] (TPYL0BOIi) BiNIOBiAAIBHOCTI.

2. Display of research results. The dissertation research is aimed at solving, with the help of new approaches, the
existing legal problems associated with such phenomena as abuse of subjective rights by an attorney (in court
proceedings, when concluding and terminating legal service agreements, practicing law, etc.) and disciplinary
liability for it. This area of research has not been comprehensively considered in the dissertations of other
scholars. However, it is of significant importance, as it is directly related to the protection of human rights and
interests, access to quality legal services, the need to ensure the independence of the Bar and its constitutional
functions without any pressure, speculation and uncertainty, free access to justice, legality and validity of court
decisions, the timing of case consideration, efficiency and quality of legal proceedings, unification of justice and
legal profession standards with the EU countries, etc. Modern theoretical studies of the concept of “abuse of right”



without their specification and, in particular, personification, are rather abstract, and when applied to various
areas of advocates' activities, a significant field for research and improvement of the law has been identified, in
particular, in disciplinary proceedings against an advocate, provision of legal aid to one client by several advocates,
conclusion of legal service agreements, etc. This thesis analyses various doctrinal approaches and views on
situations that allow advocates to use their rights for the purpose of abuse. The dominant approaches to
understanding the existing concepts of “abuse” of rights in the scientific literature of Ukraine are divided into
three main groups: the first, which denies the existence of the phenomenon of “abuse of rights”, considering it an
oxymoron, since “rights” and “abuse” are mutually exclusive categories; the second, which considers “abuse of
rights” as an intermediate category - a “demarcation line” between the existence of the right to perform certain
actions and its absence, in relations where the boundaries of the right are not clear, between lawful behaviour and
an offence; the third - abuse of right is a special type of offence, which is a form of “defective” exercise of rights
available to the subject. As a result of the constructive and critical analysis, the author demonstrates that the third
approach is worth following, where abuse of rights is a special type of misconduct, formulates its clear features
and substantiates a special type of disciplinary (professional) liability which is further developed in a reasoned
manner throughout the paper. The dissertation analyses the grounds and procedure for bringing an attorney to
disciplinary (professional) liability for abuse of rights during different periods of the history of the legal profession
both in Ukraine and abroad, starting from Ancient Roman times and the Medieval Ages, and focuses in detail on the
current regulation of this issue not only in the modern legal system of Ukraine, but also in the law and judicial
practice of the United States, England and Wales, the European Union and jurisprudence of the European Court of
Human Rights. This comparative analysis made it possible to draw reasonable conclusions with a view to improving
the Ukrainian legislation regulating the issue of bringing an advocate to disciplinary liability for abuse of right and
the procedure for applying such liability. The dissertation makes numerous proposals for improving the provisions
of the Law of Ukraine “On the Bar and Legal Practice”, procedural codes, sectoral substantive law, as well as
certain provisions of the Rules of Attorneys' Ethics. The scientific novelty of the obtained results is specified in the
following main provisions and conclusions, which the dissertation is submitted for defence: for the first time: -the
author formulates a single comprehensive definition of abuse of advocate’s right as a type of disciplinary
(professional) misconduct, under which the dissertation defines an intentional active action of a person who is an
advocate of Ukraine, and in cases specified by law - a foreign advocate, whose right to practice law has not been
suspended, who personally carries out advocate activities in favour of a client on the basis of a valid legal service
agreement, regarding the deliberately unreasonable (in terms of conditions, procedure or terms) use of the
subjective right available to him /her, which is aimed at causing consequences that impose or may impose unlawful
restriction on the rights or legitimate interests of another person, regardless of the occurrence of such unlawful
consequences; -the author defines the composition and signs of a disciplinary misconduct in the form of abuse of
law (subject, object, subjective and objective sides), and reveals their content.
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dopma BiracHOCTI: JlepxasHa
Cdepa ynpasiiHHS:

InenTudikarop ROR:

PeuenseHTu

Baacue IlpizBume Im'a Ilo-6aTbKOBI:
1. TpynoBsa I'annna AnarosiiBHa

2. Halyna A. Trunova

KBasigikanis: . ro. u., goi,, 12.00.05
Inentudikarop ORCID ID: 0000-0002-1829-2561
JoparkoBa iHdpopmamnist:

IloBHe HaiMEeHYBaHHSI IOPHUAHUYHOI OCOOM: [HCTUTYT iepKaBy i pasa im. B. M. Kopewpkoro HaujoHansHoi

akagemii HayK YKpainu

Kopg 3a €IPIIOY: 05417130

Micue3HaxoaKeHHS: ByJI. TPbOXCBITUTENIbCBKA, OyA. 4, Kuis, 01001, YkpaiHa
dopma BracHOCTI: JlepxaBHa

Cdepa ynpaBiiHHS: HaujonasnbHa akaziemis HayK YKpaiHu

InenTudikarop ROR:

Baacue IlpizBume Im'a Ilo-6aTbKOBI:
1. Beneupka MapuHa BitaniiBHa

2. Maryna V. Venetska

KBasidikamis: k.10.1., crapmmii HayKoBuii criiBpo6iTHuK, 12.00.03
InenTudikarop ORCID ID: 0000-0002-7082-9426
JoparkoBa iHdpopmamnist:

IloBHe HaliMEeHYBaHHS IOPHUAHUYHOI 0COOM: [HCTUTYT iepKaBy i npasa im. B. M. Kopenpkoro HaujoHansHoi

akagemii HayK YKpainu

Kopg 3a €IPIIOY: 05417130

Micuesnaxonmeunﬂ: ByJI. TPbOXCBITUTENBLCHKA, OyA. 4, Kuis, 01001, YkpaiHa
dopma BracHOCTI: JlepxaBHa

Cdepa ynpaBiriHHS: HaujoHasnbHa akaziemis HayK YKpaiHu

InenTudikarop ROR:

VIII. 3aKkJII04Hi BiZoMOCTi
BnacHe IlpizBume Im's I10-6aTbKOBI Tumyenko l'ennaniii [letposuy

TOJIOBH paju



Biacue IIpizBume Im's [10-6aTbKOBI Tumyenko l'ennaii [lerposuy
TOJIOBYIOYOTO Ha 3acCiiaHHi

BignoBigasibHUMH 3a HiATOTOBKY CxpunHiok O.B.

00JIiKOBUX JOKYMEHTIB

PeecTpartop YkpIHTEI

KepiBHuKk Bigginy YKpIHTEI, mpo €
BiZIIOBiZaJIbHUM 32 peEeCTpallilo HAayKOBOIi IOpuenko TeTsHa AHatosiiBHA

OisSIIBHOCTI




