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Pedepar:

1. Incepraliito pUCBSIYEHO KOMIJIEKCHOMY JOCJIIPKEHHIO IEPEAOTOBipHUAX 3000B'3aHb B Mi’>KHAPOLHOMY
IIPUBATHOMY IIPaBi, il IKUMHU PO3yMilOTbCSI 3aCHOBaHI Ha IPUHLNII O6POCOBICHOCTI IPUBAaTHONPABOBI
3000B'513aHHS, YCKJIaJHEHi iHO36MHUM €JIEMEHTOM, 110 BUHUKAIOTh NIPY BCTYIi B [IEPETOBOPU OO0 YKIAAEHHS
TPaHCKOPJOHHOI YroJy, B SIKUX HaJIE>KHA MTOBEJiHKA CY0'eKTiB 6€3[10CepeIHbO CIIPSIMOBYETBCS HAa YKIIaIEHHS
IIOrOBOPY abo CIpUsI€ M0ro YKIageHHIO (PETYsTOPHI IEPENIOrOBipHi BiTHOCUHM), 2 HEHAJIEXKHA [TOBEiHKa
Cy0’eKTiB 0 MOMEHTY YKJIaIeHHS JOTOBOPY BU3HAETHCS HEILOOPOCOBICHOIO Ta 00YMOBJIIOE BiANOBINAIBHICTD,
YCTaHOBJIEHY IOTOBOPOM 260 3aKOHOM (OXOPOHHI IlepeloroBipHi BifHOCHHM). B po6oTi mocimpKyeTbCsl icTopis
BMHUKHEHHS i CTAaHOBJIEHHS JOKTPUHU culpa in contrahendo, posyib NpUHIUIY JOOPOCOBICHOCTI y CTAaHOBJIEHHI
TPaHCKOPJOHHUX MepeJA0roBipHUX 3000B'13aHb, MMTAHHS NIPAaBOBOI KBali(ikalii Ta Kosi3iliHO-ITpaBoBe

PEryJI0BaHHS NepeIoroBipHUX 3000B's13aHb. OO PYHTOBYETHCS JOLJIbHICTh 3aCTOCYBaHHS 10 II€PeIOTOBIpHUX



3000B'513aHb CTATyTy JOrOBOPY, 3 IPUBOJY YKJIAIEHHS SIKOTO CTOPOHM BCTYMAIOTh Y IEPEroBOpH, — lex contractus in
negotio, - IKUM BUCTYIIa€ OIMH 3 ABOX 3aKOHiB: 1) lex contractus finalis (a60 3aKOH OCTaTOYHOTO [LOrOBOPY) — SIKIIO
IOTOBIp 3a pe3yJibTaTaMy EPEroBoPiB 6yJI0 YKIIAEHO, 3aKOH, KUl PETyJIIoe YKIaAEeHU IOTOBIP, TAKOXK PEryJIIoe
nepenIoroBipHi BiTHOCHMHU CTOPiH; a60 2) lex contractus putativus (abo 3akoH nepen6avyBaHOr0 KOHTPAKTY) — Y
pas3i AKwo JoroBip He OyB yKIaeHHH, 3aKOH JJOTOBOPY, YKJIALAHHS SKOro OyJIo riepef6adyeHo CTOPOHAMU IIif, 94ac

[IEPETrOBOPIB, PETYJIIOE NEPENIOTOBIPHI BiTHOCHHU CTOPIH.

2. The dissertation is devoted to the research of the pre-contractual obligations in private international law. The
paper investigates the history of the emergence and formation of the culpa in contrahendo doctrine, the role of
the principle of good faith in establishing of cross-border pre-contractual obligations, issues of legal qualification
and the conflict of laws regulation of pre-contractual obligations. Cross-border pre-contractual obligations are
defined as based on the principle of good faith private obligation complicated by a foreign element, emerging when
entering into negotiations on cross-border transactions in which the proper conduct of parties directly aimed at
the contract or contributes to its conclusion (so-called regulatory pre-contractual relations) and improper
conduct of parties until the contract is recognized as unfair and causes the liability under the contract (so-called
protective pre-contractual relations). Regulatory pre-contractual relations arise from lawful action; protective
pre-contractual relationship is the result of the transformation of the regulatory pre-contractual relations due to
their violation and aims to restore the original state (pre-contractual liability arising from unfair conduct during
the negotiations for the conclusion of cross-border transactions). From the view of documenting, the study singled
out two types the pre-contractual relations obligations: 1) the obligations from the unformed pre-contractual
relations; 2) obligations under previous agreements. The results of the study give grounds to state that as a result
of differences between national laws complete unification of legal regulation of contractual relations is unlikely, so
a conflict of law choice can not be avoided, and it remains the main method of legal regulation of cross-border
pre-contractual relations. The feasibility of applying the status of the final contract in pre-contractual obligations
is substantiated - it allows one law to subject closely related to the relationship which provides consistency of
regulation. This solution seems appropriate, given the content of the relationships. In fact, both pre-contractual
and contractual relationships are obligations that include specific duties and powers to demand their fulfillment,
which link certain individuals. On the other hand, it is proved that signing a preliminary agreement that defines the
conclusion of the final agreement forms an implicit choice of law by the parties. The statute of cross-border pre-
contractual obligations is determined on the basis of lex causae, which may be: a) the law chosen by the parties
relationship (lex volunatis); b) the law of the country where the party of characteristic performance has residence
or place of business; c) the law of closest connection; d) lex loci delicti commissii or lex loci damni. The paper
singled out two types of pre-contractual responsibility: 1) the type of contractual liability arising from the breach of
obligations freely accepted by one party befor the other party as a result of the negotiations preceding the
conclusion of the contract; 2) non-contractual liability type that does not arise from the violation of the freely
accepted obligations. The pre-contractual liability is subject to a contractual relation conflict norm - lex
contractus in negotio (or the law of contract during negotiations) which serves one of two laws: 1) lex contractus
finalis (or final contract law) - if the contract was signed; or 2) lex contractus putativus (or alleged contract law) -
if the contract was not signed. Further reform of the civil legislation of Ukraine should include the concept of
unfair negotiations in the norms of the Civil Code of Ukraine, the obligations to negotiate in good faith, as well as
the obligations and mechanism for compensation for damage caused by the violation of the good faith
requirements in negotiations to conclude an agreement, regardless of their outcome. At the same time, it would be
extremely useful to use the best practices of foreign countries, which have long enshrined the mechanism for
regulating pre-contractual relations in their national legislation.
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